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at Sheriff : 


Wherein is ſer forth, 


With Diretions, how and in what manner to 
Execute the ſame, according tothe Common and 
Statute Laws of this Kingdom,which are now in | 
force and uſe: And the Judgments and Reſolu- 
tions of the Judges in divers late Caſes; in the 
ſeveral Courts of We/tmin/ter,relating thereunto. 


Likewiſe of ©nder-Sheriffs and Their Deputies ; 
and where the Higb-Sheriff ſhall be Anfwerable for 


and Faux Retorn, Habeas 

corpus Yenires,Challenges | 
andEnquiry of Damages. 
Priſoners and Priſons. 
Execution by Fieri fac', 
Elegit,oc. 14 


their Defaults, where not, &c. 
Together with the Learning of 
Bail Bonds; with an Ex-7 ' Eſcapes, ARions and 
plication of S:at.23 H.6. Pleadings therein. Freſh 
cap. 10. and Pleadings Purſuic,and other Pleas. 
thereon. Attachment, Amercia- 
Retorns of Writs, Reme- ment: Actions, Decla- 
dies againſt Non Retory , 4 rations and Pleadings 


| on the Sheriffs Non: 

Ho or Mate-feſance. 
uſtoms of London, as to 
Priſons, Courts, Proceſs, 
Sheriffs Fees, Extortion, 

C Sheriffs Accompts,8&c. 


To which is added, The Office and Duty of Corozers. 
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The PREFACE 
H E N Sir Edward Coke in his 
'V firſt Inſtitutes, fo.168. rellst1s 
That the Sheriff hath Triplicer: Cufto- 
diam : (1Wite Jaftitie. (2) Vitz Legis, 
(3) Vie Reipublice, he thereby gives 
us a ſhort, but pthy Deſcription of 
this Important Office. And if Execu- 
tion be rhe Life of theLaw(as without 
doubt it 1s) it ſeems to be ſeated in the 
Sheriff, as 'in the Heart, which is 
primum vivens, and ultimum moriens. 
Originab Proceſs moyes and is dire- 
Eted to him; Subſequent Proceedings 
arc Circulated in him, -and at laſt are 
Finiſhed and compleated by him. 
This gives us to Underſtand, got 


 onlythe Importance, bur the Extcn- 
\ _Aiveneſs of the Sheriffs Office, Eſpe- 


cially when we Conſider how many 
Thoufands of Families have Suffercd 
Irreparable Ruin by the Ignorance or 
Carclefineſs (not rofay worſe) of She- 
rifs and thejr Officers 5 Nay, they 

by A 2 . them- 


The Preface. 


ehemſelves failing in the duc diſcharg 
of their Duty, have oftentimes-ren- 


dred thernſelves 0bjoxtous to charga- 


- ble Payments and difficult De 
Certainly then, to underſtan 
the Law about Sherzfs, and their 


__— 


Management and Demcanox in all © 


the Brahches and Circumſtances re- 


lating/to their Office, is a thing of . 


as great Conſideration as any that 
can be propounded to us,as Members 

of a Body Politick. 
We have indeed many that have 
' Treatcd of ſome Parts thereof (inter 
alia)asCrompton, Kitchin,Greenwood &c. 
But I know but two that have deſign- 

edly Undertaken this Title. =. ; 
Mr Dalton ( a Perſon of Great 
Learning and Induſtry ) hasdiſcover- 
edmuch Reading in our Old Books, 
and is alſo of very great uſe to direct 
usinCASES that may ſeldomand 
rarely happen; and yet there is much 
of him now Antiquarted, and diyert- 
ed into other Channels. The' Re- 
cciving Fee-farm Rents, Waifs, Efirays; 
| Deodands, 


_ 


The Preface: 
Prodends, Wards bona Feloxum, Oc. 
ſeldom or never troubling the She- 
wif, having boen Extinct or Aliencd 
by Actef Parliament, or granted to 
Lords of Mannors, or other Perſons. 
- Beſides, ſome things are there deli- 


| veredforLawand ſomightpaſsin his 


time, which have reccived quite con- 
ReGlutions ; and Thouſands of 
8 have hapned ſince, which are 
not tobe found in him , nor in the 
leaſt mentioned by him. Neither has 


+ he bcen ſo happy as we could wiſh, 


to Treat Mcthodically of Reſcogſers, 
Eſcapes, Wc. which make a grear Fi- 
gure in'our Books ; and he has torally 


' omitted (unleſs it be ſparſim) the 


proper Remedies againſt the Non- 
feaſence orMale-feaſance of the Sheriffs 
and their Officers. I have, in many 
Titles, directed you to refer almoſt 


wholly to him, asnot being willing 


to Tranſcribe:them ; bur they arc 
ſuch as arc Common, and known 
of courſe, or elſe ſcldom or neyer 
practicable. 
0"74Þ Mrc.Wit- 


- The Preface. 


Mr-l is (for ſo much «s ke 
hath: Dnderkes) Neatly m_ | 
ciouſly done : But as to the Office of 
SHERIFFS, tho' che Book bears tha | 
Title; yet it is the [caſt parc thereof, s 
not. exceeding above Four printed | 
Shects ; ſo that we cannot think/that | 
ſufficient DireQtion wy = Nox have: 
either » chem given Ions 
as:to the Laying 47 Atons Declara- 
tions "Pledingsand Trials or Evidence; | 
- :and therefors I have been the mare ; 
.carcful co place them - under their 
proper Titles. 

Upon theſe Refleions; ic ſeems 
-notUntcaſonable. to imagine , That 
-A Treatiſe of this Nature may fin 
Forge Acceptance, and mect-with a } 
favourable Reception, as well from * 
-Gentlemen: ( who are, or. may be | 
capable for this wejghty Office, and 
thereby be becter wy 6 d od Serve 
.their-King and; Country,, ; 
Themſelyes)as from the jw and J 
Freflijers of our Common Law. | 
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| 0:5 Colntles, When che Reatm was ; devid. 


$ x57 \rhto-Counties. Vicecomic. natatio 

. Sheriffs how made} 

at this day, the Sheri Paper 
and Privilege. *s Office not Tee 
What he may do as' 


& reſtr, 5 Not ro Let County or gu 
bel Fm | 


"CHAP. I.. ak 


ds Office. .. The, Form of the Writ iſ- 
of the Old Sheriff. Aa, bis 
- How and” before ' whom 'he_is. to be 


© Srm and the Rotors, The "Citi and 
Town # in England which ” Sheriffs, gut 


2 


muſ} to at the entraxce 0 | 


8 
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The Contents. © . 
how many each hath, Of Delivery of Writs 
and Priſoners by the Old Sheriff to the New. 
Till what time the Old Sheriff or his Officers 
A. What's to be done in Caſe of the 
Kings Death. What ſhall be ſaid a good 
deltvery of Priſoners, and how 4o be made. 
The Form of the Indenture of ſetting over 
the Priſoners and the Writs. The Form of 
the Reatorh of theſe thitt Haw Ren exech 
red by the Old Sheriff. What wd 
O, 


muſt the Old Sheriff do after his Diſchar 
and what remedy againſt him for a Miſa 
meanor in his Office. . When and where the 


. New Sheriff mui# Read his Patent, and 


mike his Deputies tn the County and Courts 


- abivue. How and in what Caſes or not, #is 


Office is determined Before his Tear be 
Out. 


CHAP, II. 


Of Under-ſheriff. His Nature and Oath. In 


that Caſes the Sheriff might execute the 
Office in perſon. He cannot abridge the 
 Under-ſheriffs Power.Of the Sheriffs Deputy 


" in the County and Courts above, Pleading 


by the Deputy. Of Reſcue from him. What 


. Bands or Covenants between the High Shes 


wh . 


., Caſes and Reſolutions about the Rule Reſpon- 


riff aud the Under-ſheriff, Bayliff, Gaoles, 
the High-ſheriff ſhall be anſoeratle for or 
not, and what Aftion ſhall be brogght xx 
the High ſheriff, Under ſheriff vr Gaoters, 


deat 


The Contents. 
deat 34 Where and in what Caſes 
the Lord of a Franchiſe ſhall be anſweratle. 
Of Tryafs, by the Sheriff, or Sheriffs Cer- 
tificate, or by the Record. | | 


CHAP. IV. 
Of Bayliffs. 


= 


Of Baylifs of Hindred, thei Natare, Ofit 
a 


Oath. Of Special Baylifls, aud of Pre- 
miſes on mating of Special Baylitls ago 
harmleſs from Eſcapes. Of Baylifts of 
Franchiſes, their Nature, Power, Office. And 
4 Retorns by them, the manner of Pleading 
y Bayliff of Franchiſes. In what Caſes th: 
Shcritf may enter into the Liberty of Baylifls 
of Fees or Guildable.' 


CHAP. V. 


JS 


Of the County Court. The Nature, Style: the 


Juriſditiion as to» the Summons it holds. 
Plea of time and place. The Proceſs, the 
Forms of the Original Proceſs. Of Execu- 
tion of County Clerk. Adjournment of Court. 
Of Replevin. The Sheriffs Office and Demea: 
wor therein, and the Retorns, and what are 
good or not, Ponce Withernam,the manner of 
Keplevying. The Retorno habendg. Second 
Deliverance. Property. Recordare. Privileges 
in Replevin. The Forin of the' Band for 
Security, of Accedas ad Curiam & _\ 
2 2 
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ictes of the Sheriffs Town. 
Rene ind Fhadng, wy 


Ewa: Wy. 
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rſonat dns, as 
Att Rf Mean Proceſs. 
Wha _— % of Salk ot Bayliff ſhall 
or bt. f s ſhewing his 
ne, as to the time of the Arreſt be- 
©, fore or "the Retorn , in reſpeft of the 
Por 4 Arreſted of Not Vedas if who 
'.' are Priviledged or Proteffed from Arreſts, 
| va wot in r, _ of Perſon or "Courts. Where 
Arreſt "ſhall be lawful or not\, *in reſpef of 
' . the Warrant.” Of-Warrants to Special Bay- 
| tiff, and to knowl aig Of Pledges 

de proſequendo. | 


CHAP. vi. 


of Bail Of Special Bail. Who ſhall rake 

' Bail or not. Of Bail Bondss. Explication 
of the Statute 23 H. 6 c. 10. the deſign of 

the Statute. The Form to- be obſerved ac- 
cording to the Statute. What -Obligations 

and Conditions are within this Statute or 

not, in reſpett of the Perſons and Officers 

to whong. they are made ; in the reſpett of 

the Form, of the Courts and of the Sure- 

' ties. The meaning of the words Colore 
i Offici. Of wy -Sratt 23' H. 6. being 

pleade 


"gre 


bl 


. 


- Statute In Aftions brought 
. Bail 'Bdnds being "tiſc 


pleaded, and. when: and how-to be pleaded. 

What appearance to a. Sheriffs is. ted 

Bui Of Injfſien Bail, Of reuſing of 

Bai »/uffici 4 k 

ficient Bail , .abd the: —__ ſs the 

Sheriff for ſo doing. The Sheriff pleadingyhis 
or 


+ Of other Bond's befides Bail: Boyds enrebed 
. #nto the Sheriff as for beimg'a true Priſoncr, 


ſaving » harmleſs of Eſeapes;'Fees, Gc:Sand 


- the Pleadings theretoguith all\the-laterCaſes 


- and Reſolutions relating thereunto. In what 


other Caſes the Sheriff may Bail or not. . 


'.C'H AP. VIIL 


of Retorns of Wrats. When they may b+retorm 


ed. General Cafes and Maxims of Returns, 


- What Writs muſt be iretorned , and": what 


weed not. What ſhall B& a good Retornof 
Writs, or how Retorns be made, in 
reſpett of the.perſon that 'makes the Retorn, 
as Sheriffs Bayliffs of Franchiſes,@. in re- 
Spe of the . Forms, and wherein ſufficiest 
5 are aided, where Retorns ſhall be. 
for * the | uncertainty or rtpugnaney. 
What ſhall be a good Retorn-againſt the ads 
mit tance of the Party or not. What ſhall Be 
a ſufficient excuſe for the Sheriffs Non retors 
of a Writ and what not. What Aﬀs, Pros 


Ret 
wid , 


. ceſs or earance (hall be good before the 


Retorn. The Penalty on the- Sheriff by the 
| a3 Court 
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* Court for Non Retorns. Where Sheriffs Res 
\ carne ſhall be amenided and where not. 


CHAP. IX. 


+ Revicdy againſt the Sheriff for a falſe Retorn. 
' Where and in what Caſes, and what Aion 
", lies againſt bim for falſe Retorn. Where ſuch 
Attions are to be bt, how to be laid, 
and 'the manner of declaring therein, Of the 
Reaſon of the. Retory of a Cepi Corpus on 
. Bail taken ; Where Attion lies againſt the 
Sheriff or Bayliff of a Franchiſe, and which 
of them upon a falſe Retorn. Remedy againſt 
the Sheriff ar /not retorning the Writ, or 
againſt his Bay iff, or againft the Bayliff of 
. Franchiſe. Of laying the Aion and declare 
ing thereupon, Where and in what Caſes a 
- Men may Traverſe the Sheriffs Retorn or 
of ' + W, — 


CHAP. X. 


ak Fenire ſacigas, Habeas Corpus, Jurar” 
* Difſtringas. What Retormes ſhall be good on 
@ Venire or #ot, Of Amendments of Venires 
&c, Of Tales. TH oY 


dvd 1 


The Contegts. \\ 


orari. 
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Two forts of Juries. Of hy  Jarers. Aud 
by wham to be retorned. at manner of 6 
Tate ſhall not be retorned on, Juries, aud 

ſach perſons ſhall be diſchatged ; where, 
when ou how Perſons Exempt ſhall have 

Adttion againft. the Stergff for-Impannelling 

them. Of retorning trop petit ſues , of 

 levying the Iſſues. Of other Erroneous Pros 
ceediugs and Miſdemeanars of Sheriffs log 
and concerni ; Jurors, Dat Eſtate every © 

"Furor muſt have by the late Statute of 4 & 

5 of William anid Mary. Of Challenges, avd 

the ſeveral Sorts and Cauſes af Challe 

and what are goed or not , arid when Y: 

_—— —— | * 
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bs Damages , andthe 


5. Demeazor therein, in "on whe Caſes a 
bt Pallhe g 
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CHAP. XIV. 


here and in what Caſes the Sheriffs Retorn | 
+ "feb Nevaſtavit ſha/l be good or. wor. ot 1 
ch Retory ta. made, How the 18 
ES: Difkarg e himſelf of 4 Devaſtavit ; ; 
be tare e grate, a wot by Tj 


7 P. XV. | 
0 "Priſons ;. 7 . how they kelmg and the 


Mace be kept. Who may be Keepers 
ot Gate " and | "+ Porfeitable Of the 
dons Priſoy,, and”. of the 

Sober emeanor ... 
towards el .Of the Priſoners Miſs 
a Debt to a 


CHAP, 
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CHAP. XVI. 


" Of Executions. When one may be ſaid to be | 
"in Execution , or wot; and when without 
Prayer , or not. To what Sheriff, and of 
. what Place or County ſha Execution be 
awarded of a Capias ad Frisfaciendum. , 

For what, and againſt whom :* lies ; and 
the. Sheriffs Demeanor therein , and Retarns 
thereupon. % on 


CHAP. XVI. 
Of Fieri factas. 


What Goods, and of whom, ſhall be taken in 
Execution by Fieri fac, or not. "After the 
Sheriff has ſejſed. the Goods, how he flands 
in the Eye of the Law, either to bring Attis 
ons for the Tortious taking them away from 
him, or to make ſatnfattion to the party who 
. Recopered. What Remedy againſt the Sheriff 
- for the Money; to the Ms. of the Goods 
. taken in Execution, or not ; and how to be 
 parſued. The Sheriffs Office aud Demeanor in 
"Executing" a Fieri facias. Of the Sheriffs 
Ve Gootls on the Fieri fac, and of the 


itioni exponas and the Retorv. What 
ta be a good Retorn of the Sheriff "wn 
"4Fieri facias,or wot, Of Reftitation 10-Eavds 
vr Goods, ſeiſed by the Sheriff "fer Re- 
' Perſal of the Judgment , and- Wot | 


. 


- 


- tended , or not. Of the. 


The Contents. 
Of the Sheriffs ſelling a Term for Tears, 
taken in Execution, and when ſmch Sale ſhall 
be good, or not. Difference between the extent 
of a Term. ou Elegit, aud ſale by Fieri facjas. 
Whether a Fieri tacias, on a Judgment in the 
Kings Bench, ſha// go znto Wales. 


CH AP. XVIIL 


Tow the Sheriff is to Demean himſelf in gi- 


ving Poſſeſſion and Seifin upon the Writs of 
Habere fac* poſſeſſion', or Sciſinam , as 70 
the manner of Executuing , and the Retorn. 
Of a Superſedeas. Where it ſhall ſtay the 
Sale of Lands or Goods, 'or not. What 
amounts to a Superſedeas. Where and 
when aWrit of Error is a Superſedeas. Of 


. Audita Querela. 


CH A P. XIX. 
Of Elegit. © 


The Sheriffs Office therein, The difference of 
. it as to Lands and Goods , how. to be  ma- 


naged by the Sheri, that. it may. 'be well 
Executed , and what things. m; be Ex: 

_ frtion, Re- 
torns of Elegit, how to be made. Where 
New Elegit ſhall be had. Of Extent by the 
Bayliff of a Liberty. The Sherifls QOffite 
about Execution for the King's Debt., . Of 


Statute Merchant , Staple , Recognizance , 


Liberate, 


— _.— _— 
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Liberate. | The differences of the Retorns. 
Retorns of Scire fac. The Sheriffs demeanor 
a to Outlawries and Capias Utlegatum ; 
and the Retorns. 


CHAP. X% 
Of Reſcous. 


Where and in what Caſes Aftion lies againff 
'. a Sheriff for a Reſcous; and what Attion, 
Diverſity between Mean Proceſs and Exe- 
cution. Where the Sheriff makes himſelf 
chargable by his Retorn. Where, aud what 
Remedy axainſt the Reſcouſer by Aion, or 
Indiftment. Of Retorns of Relcous, wha? 
u good, or not. Of Laying the Aftion, and 
how to Declare. Of Reſcous, and Pleadings 
in it. The Venue in this Attion for a Reſcue. 


CHAP. XXL 
Of Eſcapes. 


Some Maxims and Diverfities premiſed. 
* Eſcapes as to Mean Proceſs and Execution. 
What Jhall be or amount to an Eſcape of a 
Priſexer out of Execution , or wot, Of 
Eſcapes in reſpett of the Old and New 
Sheriffs, and of the Priſonerg being deli- 
vered over, What thing or a7 Foal excuſe 
an Eſcape; or in what Caſes the Sheriff 
or Gaoler ſhall n2t be Anſwerable for an 
| Eſcape ; 


MEET ig & 
| ws ſills th, 


wk 


. 


Gally, yy the party 
bo be hs if for an Eſcape. Who 
OE Fac hls ind to whom it ſhalt 


| be ſaid an _—_— or wot, at Bleition. 
vai 7 gh \ ' 


cn AR XXIL 


Aion ey Elape hy Mancters and Admivi- 


- Rratrs, bv tphere #,*lies'; or not, 
Action: of : Elcape /tes. an D 
'. tion ſhablihe. after: Execution'on Elcape , or 


« -10t ;- and where -it-fhall not be a Diſcharge 

of Exeegtion,.: but. that. the my be retaken 
again, Of laying the Attion , and manner 
of Declaratiny mm this Aftind: » Where the 
Sheriff ſhall have his Afﬀian againſt the 

| phy that Eſcapes , and how to Declare 
againſt him. 


CHA P., XX. 


i Pleadings by the Sheriff to Attions for 
Eſcape,. What ſhall be ſaid a ſufficient 
Freſh Purſuit, and where upon Freſh Purſuit 
he may retake the-;Priſoner , or not; and 

' where the Priſoner, 'upon his being retaken, 
_ ſhall have his Audita Querela, or not, Freſh 

Purſuit, 


cl rf Aims 
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' Purſuit, 'bow t0,be pleaded. Pleading 'the 
- $tathte of Limitations: Pleading actgow- 
ledgment of Sutisfattion '#n Retord by' the 
Plaintiff, or Aire pich þ Satufadfior. Nul 
| tiel Record pleaded, and. Eſcape þ 
. . Conſent of the Plaintiff, aud by the Sheriffs 
þ * Licenſe. Traverſe inthe Pleadings: Sup®- 
# * fſedeas, Proteftion, Priviledge. Bar by 
| ' Poluntary Hooge: Venue, /ſae, Evidence, 


Special. Verditt in Attions ' for Eſcapes. 
Of the Eſcape of Felons. 


CHAP. XX. 
What 4tts of the Sheriffs, Bayliffs, @c. ſhall 


3 _ -amount to a Falſe Impriſonnent , or not. 
1 Pleading by Sheriffs to Ajons of Treſpaſs, 
i Falſe Impriſonment. The Rules of Pleading 
k in ſuch Caſe. Juſtification by Mean Proceſs, 

as tothe Warrant, Time, Place.” Quz cſt ad 
; | _—_— Tranſgreſſio, what #t refers to.. .Tra- 
verſe of the Time , Place. Pleadings and 
| Fuſtification by Execution : By Proceſs out 

þ an Inferior Conrt of Record, and how to 

e pleaded, 


CH AP. XXV. 
Of Attachments againſt the Sheriff , where aud 


in what Caſes it lies, or mot : And where 
againſt him for a thing done out of his 


hand.'Of Attachment againſt others , and 
againſt 


C4. 
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Office. Attachment of Money in the Sheriffs 
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againſt the Goods and the Retorn. Of Amer- 
ciaments + Where, and in ibhat caſes the 
Sheriff is to be Amerced. 


CHAP. XXVI. 


Remedy againſt the Sheriffs Bayliffs, &c. for 
Male-feſance, as imbezelling an Exigent. For 
entring into a Corporation which had Re- 
torna Brevium. For not delivering a Super- 
ſedeas to the New Sheriff, for concealing or 
ſubſtrating a Writ. (Bayliff of a Liberty 
chargable for his Servant, not for the Gaoler.) 
For refuſing ſufficient Bail , and forcing t0 
find extraordinary Bail. For taking Inſuſf» 
ent Bail. For 'not bringing Money levied by 
Fieri fac* into Court , and the Statute of 
Limitations pleaded. ; 


CHAP, XXVIL 


Of the Sheriffs Demeanor in Aſſignment of 
Dowet, and the Retorn. The Proclamations. 
The Sheriffs Office about Partition, His De- 
meanor in the Writ De Ventre inſpiciendo, 
About Retorning a Force. About a Vi Laica 
 temovenda. How the Sheriff ſhall demeax 
bimſelf in a Writ of Enquiry of Waſte, 
and of the Retorns thereof. Of the Writ of 
Eſtrepement, and the Retoriiof it. The 8he. 
riffs Office in an Excommiinicato capicndo, 


CHAP. 
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' The Caltents, 
CHAP. XXVIL 


* the Retorn of Clericus beneficiarus, avd of 
other Retorns as to Clerks. The Sheriffs 
Office im a Quare Impedit.7he Sheriffs Duty 
at the Afſizes; and at the General Quarter 
Seffrons of | the Peace. The Sheriffs Office as 
to Eleflion, and Retorning of Burgeſſes and 
Knights to the Parliament. The Form of the 
Indenture for the Knights of the Parlia- 
ment, and for the Burgeſſes. The Sheriffs 
Retorn of the Writ for Elefling Parliament 
Men, 


CHAP XXIX 


Cuſtoms of London, as to Officers , Priſons, 
Courts , Proceſs. Of the Sheriffs Court. 
Flow to Lay the Cuſtom of the Sheriffs Court. 
The difference between the Mayors Court 
and the Sheriffs Court. Sheriffs Court, when 
kept. The manner of Entring Afions in 

. the Compters. 


CHAP. XXX. 


The Sheriffs Duty as to the Aſſizes: And as to 
the Seffions of the Peac:. 


CHAP. 
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The Catents. © 
CHAP. XXX| 


Of Sheriffs and Officers Fees. Of Security an, 
dy for Fees. What Security the Sherif 

may take for Fees, or not. What Remed, 
the Sheriff ſhell have for his Fees. Wher, 
the Sheriff ſhall not take Fees. What ſhal 
i Extortion in Sheriffs and Gaolers 
| how. puniſhable. What ſhall be a goog 


Confideration in Alſumpſir. 
CHAP. XXXI.. 


Bonds or Covenant between the High-ſherif 
and Under-ſheriff, or other Officers. What 
ſhall be good in Law , or not: And when 
Jaid to be Forfeited, pr not. | 


CHAP. XXXIII 

of Sheriff Accompts. 
CHA P. XXXIV. 
0 Coronet, 
Flow the Coroners BY be Choſen , and the 
Credit the Law gives to themi; and how 


and when they ſhall be diſcharged. The Coro- 
wors Demeanor as to Outlawries. Coroners 1t- 


queſt. 
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CHAP. I. 


Of Counties When the Realm was divided into 
{ Counties. Vicecomites. Notatio nominis. Sheriffs 
N' 3 eligible in former Times; How made at this Day: 
* The Sheriffs Honour, Power and Priviledge. Hit 
Office not apportionable. What he may do as Con- 
ſervator Pacis. How favoured in the Execution 
. * of bis Office. Of bis Aſſiſtance. In what Things 
nd the © and Caſes he is reſtrained. 


d how © 

Hh o HE Sheriff and the Comnty beitng Cor- 
; tn 3 relata, I ſhall firſt give a fow Obſerva- 
ha tions about Counties , what they were 


* Originally, 


_ B Counties 
"HE: 


bo # 


2 The Office and Duty of Sheriffs, &c. 


| Counties Counties (a word taken from the French,) or 


Shires (a word taken from the Saxons,) are cer- 
tain Circuits and Parts of the Kingdom , into 
which the whole Realm was divided for the 
more convenient Government thereof, and is 
Governed by a yearly Officer , which we call 
SHERIFF, which is compounded of ewo 
Saxon words, Shine and Reeve, Reeve ſignify- 
ing Prepoſitus, or Governoar. 

When this As for the Time when and by whom this 
Realm was Realm was divided into Counties , Authors ſeem 
divided i to differ. Coke on Littleton , fo. 168. holds, that 
ties, they wers divided by the Britains; but it is 
11nſt.168. generally held (as Ingulph, &c.) that they were 
divided by King Fobert or e/Xlfred : But tho' 
Egbert united the Heptarchy, yet he was nor the 
firſt that divided the Kingdom into Counties, nor 
e/£lfred neither, as ſome imagine. For as Mr, 
Selden obſerves,about the Year 700 (an hundred 
years before Egbert) one of Ina's Laws was ; 
If any fElvepman, 5. e. Sheritf were guilty of an 
Eſcape, perdat Comitatum ſuum. Therefore Ingul- 
phus meant that King E/fred did divide it into 
Hundreds, or elſe made a more punctual Divi- 
ſion than was before. Now it appears that the 
Earls of the Counties, had the cuſtody and 
guard of the Counties long before the Conquelt ; 
and when the Earls left their Cuſtodies, then 
was the Cultodies of Counties committed to 
Cemite!, Viſeeunts, and they are thereupon called Vice- 
-—_— comites, quis vices Comitis ſupplent. And we ſeem 
; to derive all this from tho Romans ; for what we 
call Comitatus, was by them called Conſulates, and 
what the Saxons afterwards called Shpieve, or 
Earl, the Romans called Conſul; and the Sherift 
was Deputy of the Conſul or Earl, and the 
Romans called him Viceconſul. 1 In#F.168, Dug- 
dale Antigq.War. Pret. lat 

n 


Chap.r. Dis Power and Pziviledge;ac. 


In 2 Bulftr. Chune and Pyots Caſe , Coke argu- 
endo, ſeems to be of Opinion, that there were 
no Earls before the Conquelt. But the meaning 
is, there was no Hereditary Earl ; but he that 
had the Office, had it at the pleaſure of the 
King. For in the Preface to his Reports , the 
Third Part, he is of Opinion, there were Sheriffs 3 Rep Pret- 
time out of mind before the Conqueſt ; and if 
ſo, then Earls were. He gives an undeniable 
Argument, for that the Trials per Juries , which 
were always Returned by the Sheritfs,were before 
the-Conquelt, even as appears by Doomsday- Book. 

Now we know that Viſcounts were not Created 7;/rouvts 
till the Time of H. 6. Sed diſtinguendum, &c. Viſ- Original. 
count ſignifies a Title of Honour, or an Office of 
Truſt, As a Title of Honour it is of late ſtand- 
ing ; but as an Office of Truſt, (viz.) for the 
Government of the County, it was time out of 
mind. And this difference I ground upon Camb- 
den in his Britannia : Viſcount(ſaith he)bec wetus 
Officis , ſed nove Dignitatis appellatio. 9 Rep. in 
fine de Lewes*s Caſe. 

The Sheriff at Common Law was Eligible by $5»: in 
the County , as the Coroner is at this day; and Ancien: 
then by the Death of the King his Office was nor fimes Eli 
determined, no more than the Coroners are 8c bf 
now. 2 Brownl.2.82. Chamberlain and Goldſmith. ,. 

But by Star. 14 Ed.3. c.7. & 21 H.8. c.20. the 
Judges are to nominate Three perſons of every ai 
County to be preſented to the King,that he may "1 
poem one of them , which by the Statute is to qzy, and 

done 3 Novemb. being" Craſtin. Animarum ; when. 


3 # 


- andyert An.16 Car.1. becaufe the 3d of Novernber 
; wasthe firſt day of the Parliament,and the Lords 
: -were to attend upon the King , it was Reſolved 
- by the Judges, that ic might be well pur off cill 


another day ; and the Lord Keeper deferred it 
gill the 6:h of November, Cro.Car.595. 
I B 2 


But 


} 
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But the Statute of 9g Ed. 2. reſtrains not the 
King*s Power at Common Law; but the King 
may conſtitute a Sheriff without EleRion , or 
grant it in Fee; and he may ſtill make Sheriffs 
wlracs without the Judges , Dyer 225. for all Adts of 
Aas of Grace flow from him. As Dyer 211. the Com- 
Grace, how Milfion of Trial of Piracy upon the ' Statute of 
to be con- 28 H. $. is (good, tho' the Chancellor does not 
firucd. nominate the Commiſtioners as the Statute ap- 
points,&&c. And the Reaſon is given by my Lord 
Hobart. Heb.1 4b. Colt andGlower's Caſe,& 114. 
Theſe Statutes, and the like, were made to 
put things ir ordinary Form ; and to eafe the 
Sovereign of Labour , and not to deprive him of 
Power. The Election being meerly in the King, 
and the Office Miniſterial only. 
The Ho»  TÞ will now ſet down ſome General Obferva- 
—_— tions of the great Honour, Power and Priviledge 
ledge of Of Sheriffs, and wherein and by what AQs he is 
Sheriffs, reſtrained. 
; One calls it 7udiciaria dignitas. Forteſcue ſaith, 
Savil p.43. that Vicecomes is Nobilis Officiarius. In Savills 
Rep: p.43- he is called a Royal Officer : For (faith 
the Book) Charters of Liberties granted to the 
Barons of Cinque Ports and other Inbabitants , ſhall 
diſcharge them for Inferiour Offires, as Conſtable, 
&C. but not of Offices Royal, as Sheriif. 1 Roll. Rep. 
2 74.Phelp's Caſe. 
Takes The Sheritf cakes place of every Noble-man 
place ff 51 the County, during the time that he is Sheriff. 
"og And tho? the Sheriff be not a Juſtice of Peace, 
' yet heis a Conſervator of the Peace, and by 
this he may well impriſon a man upon good 
Cauſe. 2 Roll.Rep.2 37- 
Fitz berbert N.B. 81. b. at Common Law the ' 
Sheriff may Commit any ane tor the Breach of 


the Peace. 
Such 


= 


To 


? 
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Such Perſons as he ſhall apprehend upon ſuſ- 

picion of Treaſon, or Felony, upon freſh Suit or 

Hue and Cry, he may commit to the Gaol. He 

may commir all Afrayers or Breakers of the 

Peace in his preſence. 

Upon any Foreign Invaſion he may raiſe the 
County 3 ſo upon Rebellions and Inſurre&ions ; 
and may command any Number he thinks fic 
ro aid him. 

But of his own Authority he ſhall not Arreſt 
any man upon ſuſpicion of Felony ; except 
there be a Felony committed in Fad, and he 
himſelf have ſuſpicion of him. 

By Stat. 17 R.2.c. 8. the Sheriff may raiſe the 
Poſſe Comitatus to ſuppreſs Rioters and commic 
them to Priſon, 13 H.4. c. 7. and if the Rioters - 
rehſt, che Sheriff and his Afliſtanes may juſtific 
the killing them. Vide the Star. 1 3 H.4. c.7. and 
the Srat. of Northampr.2 E4. 3.c.3. for this purpoſe, 

& 13 Ed.1.c.39. 

Whereſoever the Sheriff, or any other of the 
Kings Officers may take Poſſe Commatus , or have 
Authority either to execute the Kings Procels, 
or apprehend Felons , Rioters, &c. it they ſhall 
find Reſiſtance, they may arreſt and impriſon all 
ſuch Offenders. 

He hath Cuffodiam Comitatus , and therefore what the 
for Cauſe he may commit: He is Comſervator Sheriff 
Pacis. Stat.1 Mar.c.$. doth not take away Power may do as 
from the Sheriff; only, if he was in Commiſſion R_ 
of Peace before, he was to forbear the execution 71,57, 56 
of his Commiſlion for the Peace fo long as he is aa as ju 
Sheriff; but he is not to forbear the execution ſtice of the 
of that which is committed ro him for the Peace fa 
County. chat year. 

The Sheriff, if he ſee a perſon carry Weapons 
in the Highway in terrorem populi,he may commit, 
him, tho” he do not break the Peace in his pre- 

B 3 lence. 
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ſence. The Lord Coke cited the Mayor: of Bar- 
__ſtavle's Caſe, in Chune and Pioti”s Cali , 2 Bulſtr. 
The Sheriff Now the Caſe of Chune and Piott was this : 
-*")« Exe. One Clare was committed. ro the Compter of 
cution oo Weodſtreet, and made his Eſcape ; the Defendant 
his Office. being one of the Sheriffs purſued him, and in his 
purſuit met with the Plaintiff in the Night time 
vagrantem , who purſued him indecently, and 
- , gave him uncivil words, & detruſit ad marum ; 
ny my whereupon he Impriſoned him , and Juſtifies in 
Impriſon- faux Impriſonment. He doth not ſay, he did it 
ment, wiolenter, Or contra pacem, Or ſciens, knowing him 
to be Sheriff: Burt per Cur?, it ſhall be intended 
he did it malitios?, and the Law implies it was 
done vi & arms. It's a good Juſtification. Had 
the Defendant done it by chance and unwil- 
lingly, he might have pleaded it, and his not 
pleading it ſhews it to be otherwiſe, 2 Bulſr.329. 
But the Mayor of Barſtaple Juſtified the commitr- 
ting 2 man, for that he did misbehave himſelf 
againſt him by ill Words,&c. Had this been laid 
to be done in the execution of his Office, it had 
been good ; but he was then playing at Tables. 
Biſhops Anciently the Biſhop, with the Sheriff, went 
and Sheriffs 11 Circuit twice every year, through every Hun- 

= Gi red within the County, 2 Inſt.70. 
The Offce The King cannot reſtrain any part of the 
of Sheriff Sheritft's Power, neither can the King chooſe a 
entire, and Sheriff contrary to the Statute of Lincoln. The 
not ro be Office of Sheriff is entire and cannot be appor- 
#pportion's zoned. Tho'the King conſtitute a Sheriff durante 
beneplacito, and may determine it at Will; yet 
he may not determine it in part,nor abridge him 
of any thing incident to his Office. Hob. p. 13. 

2 Infl.gol. 4 Rep.32.Milton*s Caſe. 

Sheris The Sheritf is an Officer of that Eminence, 
tevoured Confidence and Charge , that he ought to have 
*n L2Y all Right pertaining to his Office , and ought _ 
E 
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be favoured in Law before any Private perſon. 
I ſhall give you ſome Inſtances. 4 Rep. 33. b. 
Mitton's Caſe. by x 

Inaſmuch as Eſcapes are ſo Penal to Officers, Eſcape, nor 
the Judges -have always made as benign Con- *2 be 
ſtruction as the Law will permit in f2vou; of )y48ed 
them, and to the intent that every one may bear © 
his own burden, they will never judge an Eſcape 
by ſtrict Conſtruction. As if one in Execution 
eſcape and fly into another County, and the 
Sheritf rertake him on Freſh purſuit, its ho E- 
ſcape, ifGt be before Aﬀtion brought. So if the 
Sheritf by Habeas Corpus be commanded to 
bring the Body at the day, he ſhall not be com- 
pelled ro take the moſt dire way, but the ſafeſt. 
Vide infra. | 

The Sheriff is not puniſhed for executing the TheSherif 
Proceſs of the Court, tho* it were erroneous. not puniſh. 
Vid. oftea. y able for 

If any Sheriff, Under-Sherif , Serjeant or 5 
Officer, who hath execution of Proceſs, be ſlain proces. 
in doing his Duty , its Murder in him who kills Killing of 
him, altho* there were not any former Malice the Sheri# 
between them; and if there were Error in Ne _ 
awarding of Proceſs , or in the miſtake of one; 17 
Proceſs for another ; as a Capias in Debt againſt 
a Peer 3 and an Officer be lain in the execution 
thereof, the Offender ſhall not have advantage cye. Jac. 
of ſuch Error , no more than a Sheriff who 279.Mec- 
ſuffers a Priſoner to eſcape, ſhall take any advan- £2%* 
tage of Error thereby. And in this caſe there ©%* 
needs not a Special Inditment to be drawn ; 
but a General Indi&tment, that fuch a party ex 
malitid ſud precogitats pereuſſit, &c. tor the Law 
preſumes Malice, tho' none be proved ; foit is if 


—— ſhall come in aid of them; and an Officer , 9 Rep. 
i 


it he be reſiſted, is not bound to fly to che Wall, Mecta%'s 
as ather Subjects are. aſes 
B 4 Several 
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bevere Several Perſons were informed againſt, for 
Fines for  affgulting the Sheriff in ſerving Execution, and 
umn} fined Sir F. Wingfie:d the Priſoner at 5o0o /, and 
'_  ” Brady 500 Marks, becauſe it appeared upon the. 
Cro.Car. Evidence he drew his m_ and wounded the 
251-P.R., Sheriff, and by that meansthe Priſoner eſcaped 
w—_ .. Into Neale's Houſe, and 1854 againſt Neale, 
Ry he kept out the Sheriff, and ſhut the 


x becauſe 
Wine field 
=>. 07 Door = him , and5ool. againſt Sir T. B. 


becauſe he was the means of conveying away the 

faid Priſoner to Lincolns Imm; and per Cur' ſuch 

Fines aſſeſſed in Court by Judgment@n Infer- 

4 mation, cangot be afterwards qualified or miti- 

ted. 

ATifizns The Sheriffs Bayliffs lawfully arreſted a man, if 

to the Shes the perſons which ſtood by refuſe to afliſt them, 

riff, or his (in cafe of Oppoſition) they ſhall be fined. Finch. 
Eoyliffs p-7 2.Foſter*s Caſe. 

Every man is bound by the Common Law to 
altiſt, not only the Sheritf in his Office, for the 
execution of the Kings Writs, according to Law; 
bur alſo his Bayliff that hatch the Sherifts Warrant 

* 7#f.19,, that behalf, hath theſame Authority which his 
{er Sat, Maſter hath: For the Sheriff cannot do all kim- 
W.1.c.17, ſelf, andif they doit nor, being required, they 
_ = ſhall be fined andfimpriſoned; but in the caſe 
Rance Of Replewin, out of a Caſtle, Houſe, &c. before 
the Sheriff uſeth any Force, he ought to demand 
(according to Law) the Goods to bedelivered, fo 

* as Replevy may be made thereof; for ſequi deber 

potentia mandatuw Legis, non pracedere. 

Now beſides :the Warrant of the Common 

The She- Law, the Sheriff has his Letters Patents of Afi- 
_ wn 4 ſtance, whereby the King commandeth, that all 
Ailifance, Archbiſhops, Biſhops,Dukes, Earls,Barons,Knights, 
1a, ibid, Freemen, and all other of that County, be to the 
Sheriff thereof is omnibus, que ad Officium illud 
pertinent yntendentes, aux:liantes & reſpondentes. 


As 
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tor Asto the Sheriffs power in — up Houſes, Sheriffs 
and wid. infra Tit. Execution. Only I ſhall obſerve on p>ver to 
and Proceſs for the Good Behaviour, the Sheriff may —— My, 
\the. * break an Houſe to take the Party, as if the She- yy, 55 
the riff have a Cap?againſt one, to find Surties of the 
ped Good Behaviour. 
eale, The Sheriff or his Miniſters in the Execution May carry 
the — of Juſtice, may carry a Dag or Hand-gun, Weapons, 
& | and its no offence againſt the Statute. Cro. El. 
the 822. Gardne's caſe, 5 Rep.71. 
uch ; The Sheriff in ſome Caſes ſhall not be a Diſſei- 1n whae 
for- *' for for executing the Kings' Writ, tho' he doth ca 
niti- ; wrong, tor Officers in ſuch Caſes are excuſed by ;... _ 
, their Warrant. As it was found ex officio, that fed from 

, if che Church was full of B. who was a ſtranger to doing 
em, + the Qazre Impedit, andir a_ no that he had vrong. 
»ch, © betterTitle; yer the Plaintiff ought to havea Writ © *9- 52» 

* tothe Biſhop generally. So it is of a Sheriff on _ + 4 
7to | Habere fac ſeiſinam of Land, for it cannot come ; 
the © in Ifſue between the Demandant and him, for he 
aw; I had no day in Court; and tho? a third perſon 
ane } had Right, they are excuſed by their Warrant. 
his ©: If the Sheriff be reſiſted in executing the Poſe Comi» 
im- Kings Writs or Proceſs of Law, he may take 4%. 

- 


the Poſſe Comitatus; ſo he may to ſuppreſs Rs i Inft.161. 


he 
ale © oters. Vid. Supra. 
ore 2£ As for other FR Office of the Sheriff, as 
ind _ Enquiry of Waſt, Rediſſeſin,&c. wide under their 
(o proper Titles, By the Statute 21 Facc.13. the Life 1 xe.176. 


bes - of the Party abſent,during whote Life the Defen 
dant hada Leaſe, is to be enquired by the Sheriff. 


10N Per Sat. 23 Eliz, A Recuſant Convict ſhall 2 &%d.108. 
f- after Proclamation at the Aſlizes or Gaol Deli. £- ky & 
all *. very render his Body to the Sheriff, before che "_ 
hes, © next Adlizes. 

the . But notwithſtanding the Dignity and Favour The theriff 


lud > the Law caſts on Sheritts, yetin many places they in whar 
| a6 reſtained, and have limited qualifications, "8% 6 
As WE te which 2d. 
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which would further contribute to the explica- 
ting the nature of the Sheriffs Office. 
Not tobe "The Sheriff of the County is not to be choſen 
_ ; a Parliament Man. A. 12 Ya. 1. Sir George Selby 
———_—_ was made Sheriff of Durham, and Elected Knight 
Lit.rep.326 for Northumberland ; it,,was reſolved in Parlia- 
Walt.Lengs ment, that the Ele&tion was void. 
Coſe. Mr. Walter Longs Caſe was warmly argued, 
he was informed againſt firſt, That he being 
made Sheriff of the County of 7. and having 
taken the Oath to be dwelling in his County all 
the year, unleſs he had Licence of the King, had 
commitred Perjury, in as much as he was ab- 
ſent out of the County three Months together. 
He ſaid he was Elected Burgeſs for Bath, and by 
vertue of a Writ of Summons under the Great 
Seal, which he conceived amounted to a Licenſe. 
The Statute is 4 H.4. cap. 5. every Sheriff ſhall 
dwell in his proper perſon in his Bayliffwick for 
the time that he ſhall be Officer ; the words are 
Demurrant, not Abiding. The King by Will may 
_ of the Houle to be Sheriff, for a = 
a Diſpenſation ; but it appeared Mr. Long foughe 
ro be Eleted Rebenanr | Man. Quere how it 
was reſolved in the Star-chamber. 
*hall not By the Star. of 23 H.6. no Man ſhallſerve the 
ſerve above King as Sheriff of any County above one year, 
one year. and that notwithſtanding any Clauſe of Nez 
Non ob obFffante to the contrary ; that is,notwithſtanding 
fante. the King ſhould exprefly diſpenſe with that 
1H. 7. "_- , 
7 Rep. 14. Sfat. And yer *tis agreed, that againſt the ex- 
Calvins preſs purview in the At, the King may by a 
Ciſe. Special Non obſtante diſpenſe, with that AR, 
12 Ed, 4 (except ſuch as are Inhericable to the Office of 
_=—_ Sheriff or other Offices in London.) Yet they may 
execute their Office during AMtch. and Hillary 
Term, if no Writ of Diſcharge come. 


Everv 


I 


| Chap.r. In What caſes reſtrained. 


IT 


Every Sheriff is to be reſident in his own per- 
fon, within his County during the time he is 
Sheriff, (except he be otherwife Licenſed by the 
King.) p. 4 H. 4-c. 5. 

A Sheriff of one County hath no Authority, one Sheriff 
or Power within another County ; yer the She- hath no 
riff by force of the Kings Writ may carry the power in 


- Priſoner through ſeveral Counties, or make freſh ®notber 


perfirit inro other Counties, and the Priſoner County: 
ſhall be ſaid ro be in the Cuſtody of the firſt 


+ Sheriff, in ovary County. 


- 


The Sherift is not to Let his County to Farm Net to Lee 
per Stat.2.3 H 6. c.1o. By the Sheriff 's Letting his bis County 
County to Farm, is underſtood of the proficua ** Fun 
Comitatus, which was conſiderable, when moſt 
Law Suits were tranſacted in the Counties, and 
in Hundred Courts, Fines Iſſues and Amerce- 
ments being conſiderable. And in the time of 


' H. 2. the Bayliffwick of one County was Let at 


» 
| 
: 

- 


| 


Ls 


- Curiam, 27 H.6. 
-: have been pleaded, and the Star. 27 H.8$. is but 


©: 100 |, per annum, a great Sum in thoſe days. 
> There was a Bond for Rent, on a Leaſe of the 


Bayliffwcik of the Savoy. Now the Stat. 27 H.8. 


: £-24. being a general Statute, and the concluſion z xeb.678. 


general contra formam Statuti,will avoid this Con- £!lis and 
tract, per Stat. 2.3 H. 6. The Security is void, Nelſon, 
tho'it hath no expreſs words to avoid it ; but per 

ing a particular Law ſhould 


| a Relative Statute. Per Stat. 4 E# 3. c. 9g. The Nor hun- 


* Sheriff ſhall not Let Hundreds co Farm. 


It was dred. 


: refolved in Stockwith and North's Caſe, that the Mw W. 
, ſetting to Farm Offices was malum probibitum, ba 4m f 


| Bazliffwick of the County for one year, he was -) 


againſt the Stat. of 4. H. 4. c. 5. and allo malum 1 xwth. 
Je. And therefore , becaute the Sheritf of Not- TOR 
tingham took Money for the Gaolerſhip, and the 


þ,. 


| fined in the Star Chamber. The penalty for offen- 


ding theſe Laws are 40/. 


ws 


Tho? 
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Guilty of 'Tho' the Sheriff be ſo muck favoured and re- 
Homicide ſpeed in the Law, and in the very Execution 
eput * of Criminals; yer he ſhall be Guilty of Homicide, 
man to for not-obſerving the Order of Law, in putting 
* gcath con» a Condemned man to death, 7 Rep.t3. 1 Jac. 
rrary roor= * A Sheriff may not preſcribe, that he and all 
——_— thoſe who have been Sherifts have been ſeized 
ds of a certain Gift at every Turn held, &c. for the 
by a Sheriff Sheriff is put in by the King every year, and re- 
good or moveable at pleaſure. But in 21 Hy. 17.6. an 
not. Under-Sheriff preſcribes, that he and all Under- 
0 wn ſ- Sheriffs of the County , have uſed to have fo 
3 77 much for Bor Fees, and admitted good. 


CAP. 


d re- 
ution 
ide, 
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Dis Office. 
CHAP. Il. 


Chap. 2. 


TY 


What the Sheriff muft do at the Entrance mto bis 
Office. The Form of the Writ of Diſcharge of the 
Old Sheriff. The Form of bis Oath, bow and be- 
fore whom to be taken, andthe Return. The Cities 
and Towns in England which have Sheriffs, and 
how many each. Of delrvery of Writs and Priſoners 
by the Old Shri the New. Till what time the 
Old Sheriff, or his Officers may At. What®s to be 
done in the Caſe of the Kings Death. What ſball 
be ſaid &geod dilivvery of Priſoners, and bow to 
be made. The Form of the Indenture jetting over 
the Priſoners, and the Writs. The Form of the Re- 
turn of thoſe that bave been Executed by the Old 
Sheriff. What As may or muſt the Old Sheriff 
do after bis Diſcharge , and what remedy againſt 
bim- for a Miſdemeanor in his Office. When and 
where the New Sheriff mutt Read bis Patent, 
and make his Deputies in the County and Courts 
above. How and in what Caſes his Office is deter- 
mined before the year be out. 2 


E muſt go into the Remembrancer's Office 

in the Exchequer, to Enter the Recogni- 

ance with Sureties, (or ſome for him) with Con- 
dition for payment of his Proffers or Accompts 
which is ewice in the year, (viz.) at or before 
Menſe Paſch' & Menſe Michaels then next follow- 
ing. Then his Attorney or ſome other will write 
him a Note, ſignifying that he is Sheriff of ſuch 
a County, and hath entred into Recognizance ; 
the which Note the Skeritf muſt deliver to one 
of the ſix Clarks - in Chancery to make his Patent 
by, with a Writ of Afliſtance, and a Writ of 
Diſcharge to be delivered to his Predecefſor, who 
ſhould be Delivered with all ſpeed to his Prede- 


ceſlor,for the benefit of his Under-Steritf, a 
_ ti 


SD 


13. 
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till it be livered, the Precedent Sheriff may do ' 
Execution of all Proceſs. 

As to the Forms of theſe two Patents, (viz. 
the Patent of his Office, and the Patent of Al- 
ſtance, Vid. Dalton. 

But the Form of the Writ of Diſcharge dire- 
Red to the Old Sheriff is this. 


Wielmusgec. dilef# fib. ].S. Armig* nuper Vie 

Warr" ſalutem.Cum conceſſerimus Dileo,&rc. 

nobis A.B. Armig Comitatum noſtrum prediet* cuſto- 
diend',quamdiu nobis placuerit, prout in Literis noſtris 
acteng us ei inde conce[s plenius continetur,Tibi pracipi 
mus gd" eid. A.B.Com'noſtr' pred? cum pertinentiis una 
cum Rotulis Breuib Memorand' & omnibus aliis ad 
officium Vicecom* pred” ſpettan? que in cuftodia tua 
exiſtunt per Indenturas inde mter te & prefat A. B. 
= conficiend” liberes Teſte meipſo apud' WeF# quinto 

Oc. 


In the next place, he may go to a Maſter of 
the Chancery, or to one of the Judges of Aflize 
of that County whereof he is Sheritt,and take the 
Oath of Supremacy by the.Stat.of 1:E/.c.1.5;Eliz. 
c. I. Andalſo an Oath for the due Executign of 
his Office, which is as follows. 0 


| The Sheriffs Oath. 


E ſhall Swear, that you ſhall ſerve the 

Ming well and truly in the Office of She- 

riff of A. and do the Kings Profit in all that 

belongs to you to do by way of your Office, as 
far forth as you can or may. Te ſhall truly kee 

the Kings Rights, and all that belongeth to the 

Crown. Te ſhall not aſſent to Decreaſe, to Leſ- 


ſenings 


I deere 


Chap.z. Dis Office, 


ſenings or to Concealments of the Kings Right, 
or of his Franchiſes; and whenſoever ye ſhall 
have knowledge, that the Kings Rights, or the 
Rights of his Crown be concealed or withdrawn, 
be it in Land, Rent, Franchiſe or Suits, or any 
other things , Te ſhall do your true Power to 
make them be reſtored to the King again; and 
if ye may not do it, ye fhall certifie the King, 
or ſome of his Counſel thereof, ſuch as ye hold 
for certain will ſay it to the King. Te ſhall not 
Reſpite the Kings Debts for any Gifts or Fa- 
wvour, where you may raiſe them without great 
grievance of the Debtors. Te (hall truly and 
. righteouſly treat the People of your Sheriff- 
' wick, and do right as well to Poor as to Rich, 


tu all that belongeth to your Office. Te ſhall do 


no wrong to any Man for any Gift or Beheſt, 
or Promiſe of Goods for favour , nor hate. Te 
ſhall diſturb no Mans Right. Te ſhall truly ac- 
| quit at the Exchequer, a{thoſe of whom ye ſhall 
| any thing receive of the Kings Debts. Te ſhall 
nothing take whereby the King may loſe, or 
whereby that Right may be diſturbed, letted, 
or the Kings Debt delayed. Te ſhall traly 
: return, and truly ſerve all the Kings Writs, 
as far forth as ſhall be within your cunning. 
Te ſhall not have to be your Under Sheriff, or 
: anyof the Sheriffs Clarks, of the laſt year paſt. 
' Te ſhall take mo Bayliff into your Service, but 
+ ſuch as ye (hall anſwer for. Te ſhall make each 
| of your Bayliffs to make ſuch Oath, as ye make 
| your ſelf in that, that belougeth to their Occu- 
2 pation, Te ſhall receive no Writ by any of you 
| or 


% 
- 
F 


Is 
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or yours unſealed, or any ſealed under any Seal | 


of any Juſtice ſave of Juſtice in Eyre, or Ju- 
[tice aſſigned in the ſame Shire where ye be 


" in, or other Juſtice having Power, or 


Authority to make any Writs unto you by the | 


' Lawof the Land, or any Juſtice of Newgate. 


Te ſhall make your Bayliffs of the true and 
ſufficient Men in the County, Te ſhall be dwel- 
ling in your proper perſon within your Baliff- | 
wick, for the time ye ſhall be in the ſame Of- 
fice, except ye be otherwiſe Licenſed of the 
King. Te Pall not Let your Sheriffwick, nbr | 
any Bayliffwick thereof to Farm to any Man. 
Te ſhall truly ſet and return reaſonable and due | 
Iſſues of them that be within your Bayliffwick 
after their Eſtate and their Honour ; and make 
your Pannells your ſelf of ſuch perſons , as be 
moſt next, moſt ſufficient, and not ſuſpetted or 
procured, ai it is ordained by the Statutes, 
and over this in eſchewing and reſtrainder of 
the Mans:ſlaughters, Roberies, and other mantis 


fold grievous Offences , that have been done 


dayly, uwamely of ſuch as name themſelves Soul: 
diers, and by other Vagrants, the which contt-! 
nually increaſe in number, and multiply, ſo that 
the Kings true Subjetts may not be ſafe ; yea," 
Ride, nor go to do ſuch things as they have to! 
do, to their intolerable hurt and hindrance : 
Te ſhall truly and effeflually , with all dili- 
gence poſſible to your Power execute the Statutes, 
as the Statutes of Wincheſter, and of Vaga- ? 
bonds. Theſe things all ye ſhall truly keep, a | 
God ye help, 


Note, : 


Chap. 2- Sheriffs Oath, 17 
Note , That there was an Addition in this Crt. Car. 
Oath by the Starute of 5 R. 2. and 2 H. 4. c 15.7 25. 25. 
(viz.) That he ſhould ſtck to repreſs all Errors and of Ed. 
Hereſies commonly called Lollards, and ſhould be © regs, 
aſiftant to the Commiſſaries, and Ordinaries in 
Churth matters. And this was objected by Sir Ed. 
Coke, after he had been Lord Chief Juſtite of 
both Benches, and made Sheriff of the County 
oF Buckingham, when he had a dedimus poteſt atem 
arinexed to a Schedule, in the firſt year of 
Charles the firſt : And ever ſince they have been 
' Ieft out, becauſe Lolardi/m then was the true 
Antipapal Religion as is now profeſſed. And he 
made other ObjeRions,one whereof was,that ſome 
parts of the Oath are not by any Statute, and 
its a Maxim, That none but the Parliament can ap- Nye bur 
point an Oath. But it was reſolved by the Judges, the Parlin- 


vick Y that this Oath being appointed, and continued ment can 
vake $ divers years by direQion of the Statute, altho? 3PP%"t an 
s be without the expreſs Authority of 2ny Statute © 
d or ® Law; yet may well be continued for the pub- 
utes, lick benefit, | X 
r off .. Note, As to the Statute of Winebefter , the Ju- 
: $ ſtices of Peace have caſed the Sheriff of much 

"NS trouble. And by the Statute of 39 Eliz. cap. 4: 
1 y : p 

one'y all former Statues for the puniſhment of Vaga- 
Soul- FJ bonds are Repealed 
ontt- 

that ® The Oath of the Sheriff of Oxford and Berks, 

yea, and alſo of Cambridge and HZuntington. 
e 10] 
1 0 ſhall Swear, That well and truly ye 

Aili- ſhall Serve the Kinz in the Office of 
utes, A Sheriff of Oxford and Berks. And the Kings 
aga- I 7r9fr,&c.ur lupra uſque So help ye God. Ard 
, a | ſo ye ſhall Swear , That the M iſters aid 


$ Scholars of the EY of Oxtord , and 


their 
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' their Servants from injuries and violexces Te 


' ſhall keep and defend by all your Strenzth and 


Power ; and the Peace in the ſaid Univeſity 
as much as in youis, ye ſhall keep. And that 
you ſhall give your Councel and 7Help to the 
Chatkellor, and Scholars of the ſame Univgr- 
fity, for to puniſh the diſturbers and "ny s 
of the Peace there, after the Priviledges and 
Statutes of the ſaid Univerſity , at all times 


when it ſhall be needful. And alſo, ye ſhall . 


put your help withal your Strength to defend 
the Priviledges, Liberties and Cuſtoms of the 
ſaid Univerſity. And that ye ſhall receive 
all ſuch Jaths of your Under-Sheriffs, and other 
your ſaid Miniſters of your ſaid County of Ox- 
ford, as ſcou and anon as 1e ſhall be at the 
the Caſtle, or at the Town of Oxford, in pre- 
ſence of any that ſhall be thereto deputed by 
the ſaid Univerſity ; to the which things the 


King will, that your ſaid Miniſters be by you |} 


atted and compelled. As God you help. 


The like Addicion to the Oath of the Sheriff © 


of Cambridge and Huntington, mutatis mutandis. 
If the New Sheriff be not in London, he may 


take his Oath by dedmus poteitatem, direfted ro % 


any two Juſtices of Peace of the ſame County, 


one to be of the Quorum, or to any other Com- 
millioners. 


The 


| Chaps. His Oath, 19 


The Cities and Towns in England, which have 
Sheriffs are as folllow. 


' Briſtol 


n— 


q Coventry — =— z 
"7 Canterbury — —— [ 
4 York — 


Exon —z yy ww. 

The City of 4 Gloefter —— 2 
Leichfed ——— I 

Lincoln 

London ——— — —— 2 

Norwich—— — 

 Uoreeſter —— -—— 


— 


i Kingſton upon Hul—1 
Soutbamproy——— 

The Town of 4 Nottingham —2 
Poole I 

_Newcaſle on Tine=—1 


The Return of the Dedimus by the Cammilii- 


oners 15 thus. 


Irtute iſtins Breus nobs direft(tals die & Anno) 
recepimus Sacrament infranominar A.B. Vice- 
ay com* Warr' tam de offic Vicecow in dif Com Warr? 
to 3 bene & fidelit' faciend' juxi” formam cujuſdam Sche- 
j dule preſentibus ann” quam Sacramentum [pecificat? 
_— | in Attu Parliament Anno Regni Domine Elizabeth 
* muperRegine Anglia &'c.primo fait ſecundum tenorem 
| Brevis & Schedule Brevis pred” ſimilit' annex” prout 
Breve iſtud in ſe exigit & requirit. 


- The Sheriff muſt take the Oath and Sacra- 
The #} ment, as is now uſual for all Officers and Mini- 
* ſtersof Juſtice.Star. Cay.2.and the Oaths appointed 
4 by the Statute of Hiliamand Mary. . tn 
: C& 2 


” "0 


+ 
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In the general Caſe of the Sheriffs of England, 
when the King makes a new Patent, tho? the 
Ancient Sheritf had his Office but dwrente 

Writ of peneplacito, preſently a Writ of de Comitatu Com- 

Diſcharge.! ,v;/o (which is coinmonly called a Writ of Diſ- 
charge,or a Writ de exoneratione officij,) ſhall iſſue; 
the form Vide ſupra. * 

And then another Writ is dircted to the 
Ancient Sheriff for the delivery of his Count 
and Rolls, Writs, &c. to the New Sheriff. Theſe 
were two Writs formerly, but now they are in- 
cluded in one. Vide ſupra. 

The next thing is, the New Sheriff at or be- 
fore his firſt County Court, muſt take over from 
his Predeceſſor all his Priſoners and Writs pre- 
Ciſely by view, and by Indenture to be made be- 
eween them, wherein all the Cauſes which he 
has againſt every Priſoner, muſt be ſet forth and 
delivered, or elle the New Sheritt is not charg- 
ed with them, as in Weſt bies Caſe. 

Now before I ſay more as to the Delivery, 1 
I ſhall ſhew you what Aions of the Old Sheriff, 
or his Officers ſhall be good, and to what time. 

Now the Old Sherift of a County is Sheriff, 
until the New be Sworn, altho? he be Choſen; 

Till what for it is the raking of, his Oath that doth com- 
—_— leat him in his Office. And the Arreſt is good 
0 the ay Oy the Old Sheriff, till a new Patent be ſhewed 
' Sherifmay © him, or other ſufficient notice, Crs. El, Fitzs 
AQ. Caſe. The Acts of the Old Sheriff are good, till 
Crok El.12 a Writ of Diſcharge received, More 186. And a 
_— Baylitf Errant may Execute a Warrant of an 
More 36, Old Sheriff made before a Writ of Dilcharge ; 
$1. Jokn's altho' a New Sheriff be Choſen, More 364. 
Caſe, And therefore in Cre. El. 440. Afton on the 
Cre. El. Caſe was brought againſt the Sheriff, and the 
-— Plaintiff declared, whereas he had recovered an 
and Mic. 1904. and had a Fieri faciar, and Detendant by 
Vercug 


man. 


w_—". 


ns - n . : 
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Chap.2. The acting of the Old Sheriff. 21 
yereue thereof levied 28 1. and had not Retorn- 
ed the Writ, nor paid the Money to the Plain- 
tiff, On Not guilty pleaded, in Evidence ic was 
roved, that the Wrie was delivered to C. ths 
endants Under-Sherift, 9 No. 34- EL and the 
ſame day he made Execution ; and he proved, 
thatthe ſame day a Writ of Diſcharge was deli- 
vered to him,6 Ne.35 El. but he did not prove he 
had notice of this Writ of Diſcharge, before the 
Execution ſerved, Per Cur, he was yet Sheriff, 
and Chargable to the Plaintiffs ARtion. The 
Ancient Sheriffs ought to give notice of all Ex- 
ecutions, againſt any in their Cuſtody to the 
New Sheriff , altho' the Executions are of Re- 
cord; or otherwiſe, the New Sheriff ſhall noe 
be chargable with chem. But if the Old Sheriff ,,,;.. oc 
dye, the New Sheriff at his Peril , ſhall take gxecucions 
notice of alt Executions, which are againſt any to the new 
that he finds in the Gaol; and this is of neceſ: Serif. 


| ſity, for there is none to deliver over the Pri- 3,*- 


ſoners to him: And in fach caſe the New She- +" 
riff is to take notice of all the Writs. Dal:. 17. 
Moore 688. Pop.8 5. Meſme Cafe. 

. The Dglivery over of the Priſoners muſf be | .. 
by Indencfire, and every ſeveral Execution muſt pp... 
be mentioned that is againſt any one. And there- , xe. 
fore in the great Caſe to this purpoſe, viz.WeHbies Weftbilh 
Caſe, The Sheriff of Londen by Indenture Deli- Cſe- 
ver over F.S. (who was in Execution at the 

Suit of A. and B. feverally,) and only mentions 

the Execution againſt 4. and F.S. Eſcapes, B. 


| brought Debt againſt the Old Sheriffs, and- ad- 


judged that the Ation well lies ; for he cannot 
be in Cuſtody of the New Sheriff for this Exe- 
cution , becauſe they were not charged with 


this Execution , and the fault was in the Ofd 


Sheriffs,in omitting ic on their Indenture; and the 
Eſcape commenceth es Ihfami that the Ancien: 
C 3 Sherifts 
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Sheriſfs deliver their Priſoner to the New , for 


tho? he remai 
Eſcape in Law. | | 

And until the Priſoners are delivered to the 

New Sheriff, they remain in the Cuſtody of the 
Ancient Sheriff, notwithſtanding the New Pa- 
tent, the Wric of Diſcharge, and the Writ of 

Delivery. : 

As to the Priſoners in Execution, in caſe of 

the death of the Sheriff. Vid. wfra tit. Execution. 

What is to Now by the Death of the King the Sheriffs 
be donein Office ceaſeth, and therefore in the next King's 
_ = the time, a new Patent is ym ſued out ; 
Jas and it a Priſoner eſcape between the Death of 
Dal:. 17. the Ying 'and the new Patent, the Sheriff ſhall 
be charged, for he ought to have made his 

Gaol ſafe. Vide ſupra, Weſtbies Caſe. 

What ſhall In Smallman and Lanes Caſe , It was the Opini- 
be ſaid2 on of all the Juſtices, That by the Law the 
good &l- Old Sheriff ought to deliver the Body of him, 

y, and rx . 
hoy to be WRO is in his Cuſtody, by view to the new She- 
made. Tiff, and ſuch Prifoners ought to be brought to 
2 Leon 54. him to view ; and from that time, theLaw {hall 
Smallmm judge the Priſoners in the Pollelſion of the 
ond Lane. row Sheriff, and not before. 

D. Sheriff of - #arwick had one in Execution 
whom he kept in a private Priſon by himſelf, for 
\ allhis Executions in the Town ot Warwick ; and 
when he' was diſcharged of his Office, and a 
New Sheriff made, D. ſaid to the New Sheriff, 
that he had ſuch an one in Execution in his Cu- 
itody, and offered to the ſaid Sheriff to put 
The New him in the Indenture amongſt his other Priſon- 
Sheriff not ers delivered to the New Sheriff ; but the new 


bound to _- 4 
receive Priſoners from the Old Sheriff, bur at the Gaol ; yet if the other will 
receive them out of the Gaol, the old one is diſcharged. Dabridgcourts Caſe, 


Javgoly cited 433 Wef bies Cale, Pops $5, . 
Fe 0 —_ 


then they ceaſe 9 have the Cuſtody of him,and. 


j 


the Walls of the Gates, ?tis an . 


* mh dure En A 


Sheriff 
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Sheriff refuſed to receive him, unleſs D. would 
deliver him into the Common Gaol of the 
County, which was in the Town of Warwick, 
and then the Priſoner eſcaped. D. was charged 
with this Eſcape , for the New Sheriff is not,, 
compellable to take the Priſoners of the delivery z,," 
of the Old Sheriff, but in the Common Gaol of 
the County. And if the Sheriff dies, the Party 
ſhall bs rather at 'a prejudice, than the New 
Sheriff without cauſe charged with him : Andin 
ſuch a Caſe, the Party who ſued Execution may 
help himſelf, (to wit) by a remanding of the 
Body, by a Corpus cum cauſa, whereby he may 
be brought to be duly in Execution, and this. 
under a due Officer. 

There was an Habeas Corpus ad recipiend”, & c. How Pri- 
for W. IF. to H. Sheritf of Glouc? and he moved foners 


. the Court for their Advice, becauſe /.was in Ex- {ll be 


, n X turned 
ecution when B. was Sherift , and was left in the goat by 


Gaol whenC. was Sheriff; but he was not turned jagenture. 
over by Indenture to C. nor to H. but was yet in 
the Gaol, and had been charged with a new 
Execution, which they were ready to Retorn, 
bur pray that he ſhall not be inforced to Return 
the other Execution; becauſe he was not in : 
Cuſtody to him for this. Per Cur', He ſhall not 'f * Pr 

/ oner 1s 
be compelled to make other/Retorn, but that ,,, twyrnea 
for the firſt Execution , he ſhall yet remain in the over tothe 
Cuſtody of B. the ancen She: tho? his Body next She- 
bein the Cuſtody of the New, becauſe he was not "ifand yer 
rurned over by Indenture; and the difference Me" 
between this and Weſtby's Cale is, that there the gaoj, he 
Priſoner was turned over for one Debt , and not is Priſorer 
for the other, and therefore an Eſcape for that. of the 
And per. Cur, B. the ancient Sheriff may turn Ma 
him over by Indenture to H. the preſent Sheriff's, 
(for it oughtnot tobe to C. for he ngver was IN þe eurn:d 
hifCuſtody) and then he will make Retorn of - over. 
| C 4 the 
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The Old the Executions, Siderfin p.335. Hanmer and Wico- 


ow #20. Vide 2 Keb.21.4. | 
dns Note, It was ſaid by Hobart, Winch 51. in Empſon 
to one who 4d Batbur#i*s Caſe. If the Sheriff make an Ex- 
3s Sheriff tent , and before a Liberate a nzw Sheriff is 
ſeveral choſen, in this caſe the new Sheriff ſhall have the 
yeus alter. Fees appointed by the Statute. 

Upon Delivery of the old Sheriff ro the new 


Sheriff, and Eſcape thereupon , Vide tit.Declara- 
tion in Eſcape. | 


The Form of an Indenture for ſetting over Priſoners 
and IWrits berween the Old and New Sheriff. 


Dis Jndenture made,&c Between A.B.E/q; 
late Sheriff of the Ccunty of Warr? of the one 


part , and C. PD. Knight, now Sheriff of the ſaid 


County, of the other part, Witneſleth, That the ſaid 
A.B. by wirtue of his Majeſties Writ of Diſcharge 
(of bus late Office ) to him direfted , bath delivered 
and ſet owyer unto the ſaid C.D. theſe Writs followin 2 
(That is to (ay) a Capias againi# W.H. Rer OR 

Hill. ad ſe&. Johannis Smith,8c. togetber with the 
Bodies of J.N. in Execution at the Suit of G. H. for 
a Debt of 4,21. and]. H. at the Suit of C. D. in 
Execution for 10 |. and R. G. in Execution as well at 
tbe Suit of O.D. for @ Debt of 1501. as alſo at the 
Suit of N.W. for @ Debt of 401. in,c.J\n witneſs, 


Cc. 
All the Writs which are ſet over in the Inden- 
ture berween the Sheriffs, if they have been exe- 
cuted by the Old Sheriff , then they muſt be Re- 
rorned by him, or in his Name, and Indorſed 
under by the New Sheriff thus: 

Breve prout Indorſat” mihi deliberat” fuit per A.Py 
Armig', Vic. prox? predeceſſor” meum in exitu 

_ ab Officio ſus. + | 
INLET Per C.D. Mii”, Vicecong?. 
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Chap.z. The Old Sheriffs acts, "Y 27 


What As may or muſt the Old Sheriff do after he 
" # diſcharged , and what remdy againſt him for a 
Miſdemeanor in his Office. | 


Proceſs in ſome Caſes may be to the Old hy 9 
Sheritf, to bring in the. Body of a Priſoner ; and ceſs Chall | 
that is, where before he hath made a Retorn of be to the 
Cepi corpus & parat” babeo, and afterwards he is Old She- 
removed and a New Sheriff made; on Non- "'% 
appearance of the Priſoner Procels ſhall go to 6g of 
the Old Sheriff, as Diftringas, 1 Bulſtr.$2. Egerton Cepi cor- 
and Morgan. pus. 

The difference is, if the Sheriff at the day 
Retorn Cepi corpus and have not the Body ready, 
he ſhall ' be amerced, and a Diſringas ſhall be 
awarded to the Coroners. But if the old Sheriff 
at the day Retorn Cepi corpus, and before theday 
of the Retorn he is removed , and a new one is 
made, the Diſtringas here ſhall be awarded to the 
new Sheriff, if jt appear on the Record that he 
has taken the Body. 

A Sheriff on a Fieri fac? ſeiled Goods in his 
hands to the value of the Debt, and-payed part 
of the Debt, and the Goods not being fold nor 
the Writ Retorned , the Sheriff was diſcharged, 
and afterwards fold the reſidue of the Goods —_—_ 
without any Vendition* exponar. And per Cur, the ;{.. pic 
file is good ; for zhe Writ of Fieri fac* gave Au- charge. 
thority” to hi ſell without any other Writ, 

2 Cro,7 3. Ayer and Aden. Theretore Mo. 757. the 
ſame Caſe is Miſreported , which faith, If the 


' Sheriff takes Goods by Fierz fac? and then is dil- 


tharged ; he' may not ſell them , but ought to 
deliver them to the new Sherilf, and Recurn quod 
non invenit emptores. And Yelwerton in the fame 


Caſe agreed with Crook on Fiers fac', ſed non imvent 
; ; emploresy 


26 


he 


Party pays 
[4 


The Office and Duty of Sheriffs,&c. 


emptores, a Diſtringas to ſell ſhall go to the old 
Sheriff, and not to deliver the Goods to the new 
one, Mo.757. Yelv.44. Cro.Fac.7 3. Aden and Ayre, 
2 Keb.$2 1. Mildmay and Smith. 

If Money be paid to the old Sheriff, and he is 
diſcharged before the Retorn of the Writ , the 


to the Old party ſhall not be compelled to pay it again ; 
Skerif,he and the Plaintiff may have his remedy againſt 


ſhall nor 
pay it 
again. 


* Regula. 


Pleiding- 


Sheriff, out 


ot his 
Office,not 


to be fined 


the ancient Sheriff, it he will, Cro.E}.209. Rook 
and Wilmott. 

The old Sheriff returned the Proclamation 
upon an Exigent, after that he was diſcharged of 
bis Office; and by the Judgment of the Court 
the Ourlawry was void, and the party was dil- 
charged, Dyer 41. 

Nate this for a Rule, That that which comes 
after the Nuper is not traverlable, unleſs the party 


be charged by reaſon of his Office, as if he he | 


called in pleading Nuper Vicecomes , nuper Eſchea-- 
gor,&c. 38 H6.18. 

It Attachment may be granted againlt a 
Sheriff for Contempr, after he is removed gut of 
his Office. The Juſtices ſaid, they could not-do 


fr 2 Con. If 3 for now he is no Officer and cannot now be 


rempt 


fined, and without Fine they do not uſe to Im- 


during his priſon, 2 Brownl. I 44 


Office, 


So Stiles : -A Sheriff out of his Office cannot 
be fined by the Courtz but a Tipſtatft may be 
ſent for, to bring him in to anſwer the Miſde- 
meanor committed by him when he was in his 
Office, Pra.Reg. 304. p.1s. Or a Diſtringas nuper 
Vicecomiti may Iſſue out againſt him , "2 Sand. 
88; 

The Form of Pleading, Removal of one 
—_ and the Ele&ion of another, wide 2 Sevd. 
88. 

The new High-Sheriff at the firſt County- 
Court, next after his Election and the _— 
0 


4 1 Atv, «#6 | > 


SO ts 
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Chap.2. Dis Deputies,Fc. 27 

of the old Sheriff, muſt read his Patent and Writ The Sher 
of Aſiftance , and nominate his Under-$heriff, "iff Ler- 
and depute and proclaim four Deputies to make _ 
Replevins in the Sheriffs name, who ought not to 4,4 where 
dwell above twelve miles diſtant one from the to be read. 


5 24 * 7 
Ana an 


other, in every quarter of the County one, and 
to make deliverance of Diſtrefſes, when need 
ſhall require; per Star. 1 & 2 Ph. & Mar. 
CI2. 


The new Sheriff , before he ſhall Return any y;, 
Writs into the Chancery, Kings-Bench, Common Pleas ties 


or Exchequer , ought to make an Attorney or 
Deputy on Record in every of theſe Courts,there 
to receive all manner of Writs and Warrants as 
ſhall be direQed tothe Sheriffs reſpe&tively , and 


2 this upon pain of 407. and that per Star.23 H. 6. 


c. 10, And ſuch Deputies are to be made by 


I Warrant of Attorney from the High-ſheriff. The 
*Z like Law isof Sheritfs of Wales, and Lancaſter, 


| and Cheſter, and all Writs of Proclamation ſhall 


be deliverd to every ſuch Deputy. The Biſhop 
of Durbam, and (during the Vacancy) the Chan- 
cellor of Durbam, ſhall likewiſe have a Deputy 


' to receive all Writs of Proclamation, 


Vid. plus of Deputics infra. 


| How the Sheriffs Office may be determined, or not, 


before the year be out. 


The King may determine his Office when he 


| pleaſeth, tho' he cannot (during the Continuance 


: of hisOffice) abridge his Power. 


| 
| 
' 
| 
| 
| 


7, is 1 


,_ Office of Sheriff determines by the death - on 
ot the King, vid. ſupra. fe 
' The Sheriff bein made a Baron of Parlia- —_— 
| ment, or becoming a Baron by diſcent , this doth 4ax; Caſe. 
not determine his Office. : 

y 


/ 


The Office and Duty of Sheriffs, &c. 

By the Death or Reſignation of the King , the 
Authority of the Sheriffs , and all his Officers, 
doth determine ; therefore it is uſed preſently, in 


the next _ time, to ſue out new Patents of 
his Office, and of Afiiftance; 


CHAP. IIL 


Of Under-ſberiffs, &c. His Nature and Office, and 
Oath. In what caſes the High-ſheriff muſt exccute 
the Office m perſon : He cannot abrige the Under- 

j ſheriffs Power. Of the Sheriffs Deputies in the 

il County, and in the Courts above. Pleadings by the 

[ Deputies, and of Reſcues from him. What Bond: 
and Covenamts between the High-(beriff and 

Under: ſheriff are good or not , and the pleadings 

to ſuch Bends. What afts or defaults of t eUnder- 

ſheriff, Bayliffs, Gaolers , the High-ſheriff ſhall be * 

anſwerable for, or not : And what Aﬀions ſhall be * 

brought againft the Hig b-ſheriff, Under-ſher:ffs and 

Gaolers, Caſes and Reſolutions about the Rule 

Reſpondeat Superior. Where the Lords of s ' 

Franchiſe ſhall be anſwerable. Of Trial by the She- |: 

riffs Certificate or by the Record. f 


E have ſeen before how that an Earl had 
the Juriſdiion of the Counties,and their 
Commiſion ran thus, Commiſimus vobis cuſtodiam | 
Comitatus noſtri ad woluntatem, and the Sheriff | 
comes in his place ; and all Sheriffs likewiſe have 
Deputy. their Commiſſions &d woluntatem noſtram; and tho? | 
3 Bulfr. there is no mention in his Patent of any Deputy ® 

| Þiibr eng © be made by him, yer he makes one. And as | 
Winch. 1n the firſt Goverment the Earl made his Deputy, 
cows, fo the Sheriff made his Deputy,(viz.) the Under- 
ſheritts and Bayliffs Ercants within the Crain C 
Caiic 7 


4 
bl 


j 
' 


he 
rs, 
in 


of 


Chap. 3. Under ſheriff. Deputy. Oath. 29 
called the Serjeants of the County, and there is 

no Warrant for him to do ſo; bur yet the ſame 
hath been ſtill done. 

A Miniſterial Officer , as the Sheriff is , may Mizifterial 
make a Deputy; but a Judicial Officer cannot, Officers 
becauſe he is to do Juſtice. Sed diſfinguendum eff, 329 make 
All Retorns made by him , ought to be made in FOE 
the name of the Principal Officer. For the 
High-ſheriff only is ſworn as to the execution of 
= Office of Sheriff, and he is to anſiver 
all. 

Sub-Vicecomes is a perſon that our Law takes The Aa 
notice of, and an Under-ſheriff hath been in uſe quity of 
before the Conquelt. 1 

Now an Under-ſheriff being in eff:& bue the 54, w.. 
Sheriffs Deputy , according to the nature of a ture of an 
Depuration , he is removable as an Attorney is ; Under- 
md if the Sheriff make him irrevokable , yet he fierift 
may revoke him. He is but in the nature of a 
general Bayliff Errant co the Sheriff, and the 
whole Shire, as others are over the Hundred. 

Sothat the High-fheriff: may grant this Office at The High- 
Will ; or he need not make an Under-ſheriff at ſheriff may 


EET Bn = 
all, but may exerciſe it himſclf. an 
U 
The Under-ſheriffs Osrh. _ 
himſelf, 


Every Under-ſheriff , before he meddles with ,,.. x 
his Office, ſhall before one of the Fuftices of Aſſize, c.12 
or the Cuftos Rotulorum of the County, or two 
Fuſtices of the Peace there, one whereof to be of 
the Quorum , take the Oath of Supremacy , and 
alſo the Oath hereafter written, on painto forfeit 
treble Damages to the party grieved, it he com- 
mit any a& contrary to the faid Oarhs , or either 
of them. The Form of the Oath' is as fol- 
lows: , 
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" A. B. ſhall not uſe nor exerciſe the Office 
of Under-Sheriff corruptly , during the 


time that I ſhall remain therein ; neithe ſhall 
or will accept ,- receive or take', by any colour, 
means or device whatſoever , or conſent to the | 

taking of any manner of Fee or Reward of any 


perſon or perſons for the Impannelling or Re- 
turning of any Inqueſt, Jury, or Tales, in any 
Conrt of Record for the King, or betwixt party 
and party above Two ſhillings, or the value 
thereof , or ſuch Fees as are allowed and ap- 
pointed for the ſame by the Laws and Statutes 
of this Realm: But will , according to my 
Power, traly and indifferently, with convenient 
ſpeed, Impannel all Jurors, and Retorn all ſuch 
Writ or Writs touching the ſame , as ſhall ap- 
pertain to be done by my Duty or Office , during 
the time that I ſhall remain in the ſame 
Ofc e H{ 
So help me God. 


Baylifs of No Bayliff of Franchiſe, Deputy, or Clerk of 
Franchiſes, a Sheriff or Under-ſheriff, ſhall intermeddle with 
and Sheriffs their ſeveral Offices , before they have taken the 


to take 


es (aid Oaths , as aforeſaid , ( before the Perſons 


the fame - appointed by this At to adminiſter the. ſame ) 


Oath. 


or before the Head Officer of the place, if it be 
a Town Corporate, altering only the Terms of 


the Office, and the Office of Under-ſherift, to 


ſuch words as are convenient for the Deputation, 


Office, or Place reſpe&ively: And this on pain 
to forfeit 401. between the King and the Profe- 


Cutor. 
The 


os. MD. _ LL 


=» "7" - "—_ SS w1 VvY» - DY *® *S 


Chap.3- Hiph ſheriff Executing the Offiee,#c. 30 
\ The Forfeitures may be fued by Debt , Bill , Forfeitures, 


F Paint or Information, in any the Kings Cours ho» tobe 


of Record : And Juſtices of Aflize and of the ****'® 
Peace in their open Seilions , ſhall hear and de- 


_ termine the default dope contrary to this At , 


and on Conviction to award Execution by Fiers 


fac', Attachm', Capias, or Exigent. 


The Sheriff in making an Under-ſheriff, doth 
implicicly give him power to execure all the 
ordinary Offices of the Sheriff himſelf, that 
be transferred by Law ; as ſerving Procels, Exc- 
tion, and the like. 

But in ſome Caſes the High-ſheriff muſt exer- 1 what 


ciſe the Office himſelf in perion, and the Under- _—_ 


ſheriff may not doit. As, ſheriff 


On a Writ of Partition. mult exe- 
On a Writ of Rediſſeiſin ; for in that the Sheriff cute the 
fl Judge. ; Offce in 
In a Writ of Waſte; for there the Sheriff yore 
commanded to go to the place waſted. Vide 
imſrd. , 
in wfticies, the Sheriff himfelf is Judge , or 
elſe all is coram non Fadice, and the Under-ſheriff 
cannot hold Plea in it. 
In all Cafes where the words of the Writ are, 
That the Sheriff ſhall go in his own perſon ; as 
in an Accedas ad Curiam Waſte, Rediſſeiſin ; there the 
Under-ſheriff cannot do it. And one may beg,, ,... 
Judge and Officer in diverſis reſpeFibuns. As the fon may 
Sheriffs in Rediſſeiſin , WaFte , &c.\ ſo Bayliffs in be Judge 
many ancient Corporations are Judges and Offi- and Officer 
cers too, and the Cuſtom is good , Cxo, Car. 138." we 
Cranes Caſe. _ Dd HD 
A Writ of Partition was awarded ,/and upon 
the Examination of the Under-ſheri, he con- 
felled the High-ſheriff was nor there , as he ought 
to hays been, and a new Writ was awarded, 


Now 
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Now in the Writs aforeſaid, where the Sheriff 
muſt do Execution in his own perſon, if He be 
not there in perſon ; if Exception be taken at 
- the the Bar before the Retorn of them þe received, 
—— the Writ ſhall not be received : Bur if the Sheriff 

aud filed, in'fuchWrits Retorneth,7bat he was there in pro 
the Court perſon, and this Retori be received, and the Writ 
cannot filed,then the Court cannot Examine it ; for the 
Examine, porn is good, and the party can have no Aver- 


whether : 
he were Ment againſt the Retorn nor can have any*Error. 


therein Cro. El. Clay's Caſe, Hob.p.13. 


proper ; . 
perſon» But Exception may be taken at the Bar,before the Recorn be received. 


High- But all the ordinary Offies of the Sheriff are 
ſheriff = transferr'd to the Under-ſheriff: And therefore 
abridge if a Sberiff will make an Under-ſheriff , provided 
that he ſhall nor ſerve Executions above 20 /. 
Power, Without his ſpecial Warrant, this Prowiſo is void. 
Heb.p.1z. For tho? the Highb-ſheriff may chuſe, not to make 
Norton an Under-ſheriff at all, or may make him at Will, 
#nd Sims. znd fo remove him wholly ; yet he cannot leave 
| him an Under-ſberiff and yet abridge his Power, 
no more than the King can in the caſe of the 
Sheriff himſelf. Nor can the Under-ſberiff re- 
ſtrain himſelf by Covenant ; as he being Under- 
ſberiff, is liable to execute all Procels , and he 
hath power to do all that the Sheriff can Trantl- 
fer. And ſo was the Caſe of Boucher and Wiſe- 
man. In the Indenture between the High-ſbersf 
and Under-ſberiff was an Exception , That the 
Cr.El.440 UJnder-ſheriff ſhall not intermeddle with the Execu- 
— of any Writ above the Sum of 401. And per 
and Wiſts ny . - 
man, © Cur" this Exception was repugnant and void. 


Sheriff 


Chap.z- MOfthe Sheriffs Deputy. 33 


Sheriffs Deputy. 


The Under-ſheriff ought 'always to have # 
Deputy atrendant in every of the Courts of Weft- 
minfter-Hall, to receive and execute their Com- 
mands, and to give account of Buſinefſes which 
may fall out about the Sheriff. Vide ſupra. 

In caſe the Plaintiff declares , he ſued F. $. on Pleading 
a Latitat direfted to the Sheriff of D. and F. $. by Depnry 
was arreſted ; and the Defendant pretending to ©'* Pepuy, 
be Deputy to the Sheriff, rook Bond of him and 2. 
les him at large. The Defendant pleads, the She- peg. 
riff made him his, Deputy , to bail all Priſoners 
bailable in the County , and thereupon he took 
Bond of F. S. and delivered ir to the Sheriff, &c 
The Plaintiff demurrs, becauſe he pleads his 
Deputation without Deed ; per Gawdy, it is good 
without Deed ; for a Deputy doth things only as 
a Servant, and in right of his Maſter, and ſo may 
be without Deed, Cro.El.Clecock and Denng. 

In Reſcue the Bayliffof a Liberty arreſted the Reſcue” 
party,and delivered him to the Sheriffs Depury,and 9m = 
ſaich,not from the Shersff;,yetits good : For in an os 
Aion on the Caſe he ſhall ſhew the Truth , as it is ; 
in rei weritate Cro.Fac.24. Kent and Ellicot, 

The Deputy fhall plead rhe General Iſſue, as 
the Officer himſelf, by the Star.7 Fac. Me.p.894 
». 1141. 


What Bonds and Covenants between the High-ſheriff 
and Under-ſheriff aregood, 


Covenant by the Under-ſheriff, That he will 
execute any Extent, Liberate, Elegit, or other Ex- 
ecution not aboye the Sum of 40 /. is void. Vide 


ſupra. 


Hob-p.13- 


D Covenaats 
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Whcre Covenants between the High-ſheriff, ſome are 
tome Co- ood and ſome are void; for thoſe that are good, 
venalts the Bond for performance of Covenants ſhall 
are good, 
and where Rand good. Aliter upon a Stature, as 23 11.6. c.10. 
not, If the Sheriff will take a Bond for a Point againſt 
that Law, and allo for a due Debt, the whole 
Pond is void, Hob.p.1 3. Norton and Sim:,14 H.8.c.5. 
Bond for A Bond made by the Under-ſheriff to the 
diſcharge Sheriff, for diſcharge of all Eſcapes, is good : 
of all E: For fince he transfers his Authority eg him , its 
(cape. reaſonable he ſhould take Security of him to 
perform, 1 Brownl.53. 
Pleading . Under-ſheriff brought Debt againſt one of 
is Bayliffs on Bond co ſave barmlets in executing 
Proceſs,&c. and afligns the Breach , That the 
Bayliff had not exzcutcd fuch his Warrant ſenc 
to him , upon a Procel; directed to him out of 
the Exchequer , to levy lliues upon certain Lands. 
Defendant demurrs, (1) becauſe the Warrant 
directed to him was made out of the Courty : 
(2) Its not alledged, that the Mannor of A. where 
he was by the Warrant to levy the liſues is within 
the Hundred where the Bayliff had JuriſdiQion; 
per Car?, itsa gocd Exception, and the Breach is 
not ſhewed to be within the Condition of the 
Obligation ; becauſe a Baylift cannot execute 
a Precept out cf the Hundred where he is Bay- 
I:fft, Stiles p.15.Slauzhier and Day. 
Eſcape.tho' High-ſheriff brouglit Action of Covenant againſt 
atter the (ho. Under-ſh2riff, and alledgeth, he was a Sheriff 
_—_ An.1658, and that one I. was then taken, and 
Covenant, Juffered to Eſcape out of his Cuſtody ; where- 
upon F. S. recovered againſt him, and therein it 
was alledged, That the Plaintiff 12 Car. 2. 
ſuffered him to Eſcape out of his Cuſtody ; irs 
well enough : And any Eſcape, tho' after the 
year, would be a breach of Coyenant, 2 Keb.352. 
Cremer aud Humoeriton, 


It 


Chap. z. Bonds betiveen High-ſheriff.&cc. 35 


If any Sheriff take Hire, Gift or Bribe of any Sheriff 
Under-ſheriff, Bayliff, Keeper of the Gaol, &c. **kivg 
for his Place or Office, he may be indicted, fined oo = 
or impriſoned, Art. ſuper Chart. c.I3. 2 Inſt.566. th 

In Debt on an Obligation ro perform Cove- Under- 
nants, on Oyer it appeared that the Plaint)hf was ſheriff. &e. 
Ugder-ſheriff by purchaſe, and fo void , per 
5 Ed.5.c. 


Vide plus infra, ſub hic Tituls, 


What as of the Under-ſheriff, Bayliffs, Gaoler, Oc. 
the High: ſheriff ſhall be anſweravle for, or na ; 
or what Attions ſhall be browght againſt the 
Under ſheriff or High-ſberiff. 


Upon every default in the Execution of his xegtes «« 
Office, be it by Neglect or Frand of the Under- Fraud. 
ſheriff, he ſhall anſwer and be amerced in the £9*<b-187 
Exchequer ; but the Sheriff 'ſhall not be impri- --. wa 
_ tor the a of the Under-ſheriff, nor be * 
Indicted. 

Per Stat.14 E4.3.c.19.the Sherift; ſhall have the 1+ £43, 
Cuſtody ot the Gaols of the Counties, and ſhall ©'* 
put in ſuch Gaolers as rhey will anſwer for. +36 
The Sheriff is an immcdiate Officer to the Caſe. 
Courts of the King, and ſhall anſwer for E- 
ſcapes ; and ſhall be ſubje tro Amerciaments, 
if he has not the Body ready in Court. 

Sir Richard Dyer*s Cafe, Sheriff of Huntington, Eſcape 
and his Under-ſheritt , in: Marſh and Afry's Caſe, vrovght 
The Under-ſheriff ſuifered one to Eſcape , and 299 

_ , the Under- 
the AXion was bronght againſt the Under- g.is 
ſheriff: As if the Clerk in an Office Miſenter 
any thing, he himle!t ſhall be punifthed for it, 
and not the Mailter of the Office + becwule he m_ 
takes a Fee for it, But if a Retorn made by xy wing 
the Baylilf bz inſufficient, then the Sheriff him- jncufficiene 
ſelf thall be amerced, 1 Leon. p. 146. Marſh and Reoras, 
Arp. D 2 An 


— 


by 
| 


*, 
OT .—— 


— — 
a 


_ 


ern ee ates 
—— army: 


—— 


36 The Office and Duty of Sheriffs &c. 


AQtions An Adtion of Faux Impriſonment , or other 
againſt A Qjon may be brought againſt the Under-ſheriff 
the Er” in the Exchequer , altho' the High-ſherif be 
Officer of the Court; for the Court takes notice 
of the Under ſheriff alſo, 
Faux Im- Faux Impriſenment againſt the Under-ſheriff ; 
priſonment. for detaining a Priſoner after a Releaſe made, 
1 Roll. Abr. 539. Dojley and Folliff, 3 Bulftr.96,97. 
Withers and Henly. 
Not Re- If the Demandant in a Wric of Entry or 
torning 2 Djſſezſen deliver a Writ of Summons to the Under- 
_ ſheriff of the County, and afrer he ſummons a 
* Tenant upon the Land accordingly , and not- 
withſtanding doth not Retorn the Writ, Action 
on the Caſe may be brought againſt the Under- 
ſheritf , if the Plaintilf will: For peradventure 
the Sheriff had not Notice of it, and the Under- 
ſheriff rook Fees to execute the Writ; and its 
ſaid fa!s) & malitiozs for delay of the Plaintiff, 
which is imbezelling it, Hil.32 EL B.R.Marſh and 
Aſtry. 
Where the Servant of the Bayliff of a Franchiſe, ſworn 
Baylif of On Deputation to ſerve Proceſs but of ſuch a ſum, 
x Franchiſe and he ſerves Proczſs of a greater ſum ſans 
-— Wha Warrant, and alter Izvied the Money, and parts 
mi with ic; the Bayliff ſhall be chargable, Hetley 
12. 
g Latitat iſſues to the Sheriff of N. who makes 
his Warrant to the Fayliff of a Liberty to arreſt 
7.S. thz Bayliff makes his Warrant to his De- 
$r 7, Puties: The Deputies Arreſt him at YY. out of 
Jones Rep. the Liberty , and after bring him into the Li- 
p-215.01- berty, and delivered by them to the Gaoler of the 
liet and Liberty. Per Car',The Adtion of Faux Impriſonment 
Biſ®Y lies not againſt the G2oler , for he had done but 
what belonged to his Othce , and is not bound 
to enquire whether the firſt Arreſt be Tortious, 
or not; and it he had been informed of ir, 7" 
: | i 
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i this may be done by colour of the Warrant, ,1.c 


Chap.z. What acts anſwecrable foz, 


if he had not been privy to the Pradtice, yet he 
ought to detain the Priſcner, being d :livered to 
him by a good Warrant : For it ſucn Information 

had been Falſe, the Gaoler had becn liable to an 
Eſcaps; and thg Prifoner is not without his 
Remedy, for he had a good Action againſt the 
Tortfeſors ; and it ſeem'd roMaynard, the Ation 

lyes againſt the Gaoler, becauſe he is as a Servanc 

to the Bayliff of the Liberty. Buc no ſuch 
thing appeared in the Record ; and in truth he 

was a Patent Officer by Grant of the Lord of 

the Liberty. Bur per Cur?, if ic had been fo, this 
alters not che Cale; for the Bayliff had made 

his Warrant Jawful, and the fole Offence was 

in the Baylifts, who execute the ſaid Lawful 
Warrant illegally. 

If the Under-ſheriff make a Retorn amer- Retorn 
ciable, there the High-ſherift ſhall be amerced 24 uo 
for the Retorn is made expreſly in his Name: But © 
if it be a Falſe Retorn whereupon an Aion of Falſe Re. 
Deſceit lies, in that caſe ir may be brought againſt 2 
the Under-ſherift, Dr.&- Stud. c.42. 

The Sheriff ſhall anſwer for the Misdemeanors Miſdemea- 
of his Bayliff, 1b1id. nors of 

If a Warrant on a Fieri fac be direted to 990 
an Under-bayliff of a Liberty, and he levies the ne, 
Debr, but conceals the Writ, nor makes any wric. 
Certificate of it, A&ion on the Caſe lies againlt himz 
for it is a Perſonal wrong, Mich.12 fac.B.R. Bell 
and Catesby. : 

Fieri fac? is to levy the Goods of Dawſon, and The _ 
the Bayliff by virtue thereof cook the Goods (ee 
of Luttrel as the Goods of Dawſon, Treſpals ,,;nake of 
well lies againſt che High-ſheritf, For albeit had one perſon 
the Under-ſheriff taken another Perſon, he had for another, 
done wrong and withour Warrant , and the 24 the 
Aion well lies againſt him ; yet as to Goods, _ 
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and the High-ſheritf is chargable in Treſpaſs; 
and the Retor of Nulia bona will not alter the 
caſe, having no influence on Lutterels Goods. 
By Windham, the High-ſherift and Unde1-ſherift 
Hab' fac are one Officer: And if an Under-ſberiff deliver 
«poſſeſ.of White-acre on Hal? fac' poſſeſſion of Black-acre , 
1/1:e-acre the High-ſherift is chargable , ater of a Com- 
for Elack- mon Servant, who is a Treſpaller, if he takes 
tas one mans Gocds as anothers, for which I ſent. 
Allo, here is no Special Warrant fer forth , 
therefore all is the at of the Sherift; and the 
High ſheriff may well bring his Action of Cove- 
ant againlt che Under-ſheriff, Paſch.20 Car. 2. 
B.R. Cremer and Humberſton. 
Afionis AJf a Baylift-Errant, or Special Baylift , Arreſt 
for Reſcour a man upon a Capias od ſatufacienduw, and after 
againlt the the P1j{aner reſcues himſelf, he at whole Suit he 
— ws was arrelted may not have an Aion on the Caſe 
« Faylif, upon the Eſcipe againſt ths Bayliff , bur he 
ought to have ir apainſt the Sheriff; for the 
Bayliff is but a' Servant to the Sheriff , Mich. 
32 El.B.R, Atterton and Harwood. 
kzolerto The Gaoler ſhall anſwer tor his Servant, who 
to anſwer permits Eſcapes. 
for his The Falſe Rztorn of the Sheriff ſhall not 


wn make the Bayliff puniſhable in an Action for he 
_ 15 Baylitt-Errane, and a mcer Servant. As the 


Dr.& Send, Baylitt Juſtifies per Sherilts Warrant; — 
lib.2.127, Replies, the Sheriif Retorned upon the Writ, 
Tarde, Cre.E/.1S1.Parks and Moſſe. 


Reſpondeat Supericr. 


. In all Cafes of Efcape, the Gaoler who has the 
actual polle{iz1n ot the Gaol fthall anſwer for all 
Elcapes; but it he have not ſufficient where- 
withal to aniwer Reſpondeat Superior, i. e. He 
that Commirtes the Clltody of the Gaol to him. 

Yet 


S Rex 98, 


LT . ys SS 


Chap.z. * Reſpondeat Superior, 


Yet quzre de boe. There is no Procals dire&ed 
to a Gaoler, but an Habeas Corpus, and the P1i- 
ſonzrs are in the Eye of the Law,in the Cuſtody 
of the Sheriff only ; and when 'our Books ſay, 
Att ions of Eſcape lye againſt Gaolers , ſuch ab- 
folute Gaolers are intended, as Writs are direged 
to: Tho* I conceive an Adtion lies againſt ths 
Sheritf or Gaoler at Eletion; and if the Gaoler 
is not ſufficient , then againſt the Sheriff. Vid. 
Hardreſs p.29. Wainright and Grijfth, a Caſe Ar- 
gued, vut not Reſolved. 


How the Superior, end in what Caſes , ſhall anſwer 
for the Inferior, or nc. 


If a man be ſentto Priſon on a Statute Mer- Dr.&Stud. 
chant by the Mayor , before whom the Recog- lib.2p.136 
nizance was taken ; and it the Gaoler will nor 


. receive hiin, he ſhall anſwer for the Debt, if he 


have wherewith; it he have not, then he thall 
anſwer that committed him to the Gaol , as 
appears by the Sratute called Sreiute Mer- 
chant. 

23 H.6.c.10. The Superior ſhall put in ſuch for 
whom they will anſwer. 

The Comminalty of London that have the Fee, 
ſhall anſwer for the Sheriffs. 

But in ſuch Action againſt the Superior it muſt Averment. 
be averred, that the Inferior was Inſufficient : As 
in Debt againſt the Dean and Chapter of Pauls, 
for the Eſcape of che Paylif of a Liberty lies 
not, becauſe it is not averred that the Baylitk 
was inſufficient, 2 Roll.155. Dyer 278. 

Debt was brought on Eſcape of Hoſt , Com- few to 
mitted to the Fleet on Judgment. Declaration ©<1-<: 
is, That the Defendant, Sir feremy Whutchcort, 
was ſeiſed, and granted the Office of Ward n 
of the Flee tor three Lives to Ductenfield, wio 
D 4 was 
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was ſeifed, and by Habeas Corpus Holt was re- 
nioved, and by Chancery Committed to the Fleet 
in Execution; and Duckenfield ſuffered the 
Eſcape, the Defendant being Superior, and 
Duckenfield inſufficient. The Cours inclined , 
That the Superior in this caſe was chargable : 
But the Declaration being, That at the time of 
, the Leaſe and Commitment of the Priſoner, and 
at the time of the Aion, the Leſſee Ducken- 
field was inſufficient; and the Verdi is only, 
That he was at the time of the Leaſe, and of 
Verdianct the Eſcape and Commitment; but not that he 
purſuant. \,,-5 Inſufficient atthe time of the Aftion, which 
is the Giſt of the Action; and if he was Inſufh- 
Cient at the time of the Action, no Aftion lieth. 

And this js neceſſary to be found on YVeftm.2.c.11. 
* 5 Car. 2- and this being not found , nor nec unquam poſtea ' 


#'wnmr the Eſcape, the concluſion being ſo ſuper totam 


Whitch- 14 1 
& Whitch materiam, and the rota materia is not found, 8&c. 


cot vid. Sir : 
The.Jones a Venire fac de novo was awarded. 


Rep-p. 60, The Duke of Norfolk was adjudged to anſwer 

Meſme for his Deputy. Dyer 278. 

Caſe 1g, , The Duke of Norfolks Caſe was this, He being 

—_—_ ' Marſhal of England, and having Authority to 

Caſe, make a Deputy , made Gawdy his Deputy, who 
was ſworn in open Court; afterwards Gawdy Li- 
cenſed a Priſoner, who was in Execution to go 
into Norfolk with a Keeper, and Debt was 
brought againſt Gawdy for the Eſcape. It was 
adjudged, tho? he was but under Marſhal, and 
the Action brought in Middleſex, ſuppoſing the 
Eſcape in Shorditch, and not jn the County of 
Surry where the Marſhalſea is, that the Action 
did well lie. 

Noy 67. Debt was brought againſt the Dean and Chap- 

Dean and ter of Pauls , for,an Eſcape ſuffered by their Bai- 

Chaprer of 1;ff of a FrancKiſe, where they had Retorn of 


h Caſe. xx : 
Pauls Caſe. Writs. Per GaF. It lies nor againſt them , bur a- 
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Chap.z. Reſpondeat Superior. 41 
gainſt che Bayliff, for the Writ is directed to him, 
ſcilicet, Ballivo Libertatis , and for an ill Retorn 

the Bayliff always is fined. 

The County anſwers for the Coroners. 

The Gaoler of the County ſhall not anſwer Where the 
Eſcape on Execution, but the Sheriff, and ſome R** Rep. 
hold that Reſpondeat Superior, is only where the jj 
inferior Officer is removeable, as Gaoler to the nor. 
Sheriff. 

By Wild and others on YV. 2. chap. 11. It was 
never intended, that Superior ſhould anſwer in 
any other Caſe than Account. 

This as ſome ſay is grounded on 13 Ed.1.c.11. 
on 1 R.2.c. 12. and Reſpondeat Superior was only 
in the Kings Caſe at Common Law. Marſhal of 
the B. R. is but a Branch of the Earl Marſhal. 

If Execution be directed to a Sheriff to make 2 Brownl. 
Execution within a City, and the Sheriff directs *- 50 
his Warrant to the Bayliff, who does it, and at- 
rer is a fugitive and not able to anſwer for it ; 
the Lord of the Franchiſe ſhall anſwer for it , Where. 
and ſhall be liable to anſwer for his Bayliff. Lord of 4 

He which has the keeping of the Gaol by C_—_ 
right or wrang, ſhall be charged for the Eſcape ; 
of Priſoners. And if he which has the Cuſtody 
of the Gaol in Fee, ſubſtitutes another under 
him at Will, or for Life, he which hath the a- g rep.g8. 
ual Poſſeflion of the Office ſhall be charged 
(by Action) for the Eſcape. But if they be not 
ſufficient Reſpondeas Superior. 

Having treated of Sherifts and Under-Sheriffs, 

I ſhall add fome few Reſolutions, where Tryals 
ſhall be by the Sheriff or by the Record. 


«& 
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The Office and Duty of Sheriffs, &c. 


Of Tryal-s. 


Tryal may be by the Certificate of the Sheriff, 
upon a Writ directed to him in the Caſe of Pri- 
viledg, whether one be a Citizen or Foreigner. 
Tryals per Pais. 9. 

Whether one was Sheriff ſuch a day or not, 
ſhall be tryed per Pars. 

If it be a Queſtion, whether the Sheriff made 
fuch a Retorn or not, it ſhall be tried by the 
Sheriff, If whether the Under-ſheriff made ſuch 
a Retornor not, it ſhall be tried by che Under- 

ſheriff. If the Queſtion be, whether ſuch an one 


By the Re- be Sheriff or not, he being made by Letters Pa- 


tents of Record, ſhall be tried by the Record. 
As was Smiths Caſe. Error afligned, becauſe the 
Venire fac*was retorned by Sir R.S. Sheriff of 
Eſſex, and in Gaftino Martini q Car. and then 
the ſaid Sir R..S. was not Sheriff, but H. S. the 
Defendant in the Wyit of Error faith, that Sir 
R. S. was Sheriff of Eſſex before the Retorn of 
the faid Writ, (viz.) 10 No. 9 Car. by the Kings 
Patent, prout patet de Recordog. Upon Nul tiel Re- 
cord pleaded, at the day he produced the Let- 
ters Patents in Court, whereby he was made 
Sheriff, It was moved, that it ought to be cried 


Smith Caſe. per Pais , whether he were Sheriff ſuch a day, 


and not by the Record of the Patent, for he 
might be diſcharged before the day. But per 
Cur. that ſhall nor be intended, unleſs ir were 
by pleading ſhewn to the Court, and fo Judg- 
ment was affirmed. 

If it come in Iſſue, whether he that made the 
Array be Under-theritf or not 3 this ſhall be 
tried by the County and not by the Ofſicer, 
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Chap.4 Of Bayliifs of Dundzeds, 


CH AP. IV. 


Of Bayliffs of Hundreds, their Nature, Office and 
Oath. Of Special Bayliffs » and of Promiſes 
on making Special Bayliffs , to ſave barm- 
leſs from Eſcapes. Of Bayliffs of Franchiſes , 
their Nature, Power , Office ; and of Retorns by 
them. The manner of Pleading by Bayliffs of Fran- 
chiſes. In what Caſes the Sheriff may Enter into 
their Liberties. Of Baliffs of Fees , or Guild- 
able. 


Aving treated of Under-ſheriffs, I come 
now to ſpeak of Bayliffs to the Sheriff, 
(viz.) Bayliffs Errant, or Ballivi Intinerantes, or 
Bayliffs of Hundreds, and Special Baylitfs. 
The making of the Baylifisof Hundreds be- 
longs to the Sherilf. 
'By the Statute of 14 Edw. 3- Hundreds (as to 
the Bayliffwicks of the ſame) are rejoyned to the 
Countries, and all Grants made ot the Baylitt- 


wicks of Hundreds ſince that Statute are void, , «fie, 
and the making the Baylitfts thereof belongs to 267. 

the Sheriff ; as in Forteſcues Caſe of Buckingham foteſcuet 
Shirg, 2 Car. 1. Forreſcue had of late divers Hun- © 
dreds granted to him for Life, in Com” Bucks, . 
reſerving a Renr, which the Sheritt diſallowed, gramed 
and pur in Baylitis of his own; and per Curiam, from the 
this was againſt Law, and they belonged co the Shecift. 


Office of Sheriff. And ſo, 

A Patent ta Execute all Proceſs within an 
Hundred is void. 

There was a Caſe in 34 Car. 2. B. R. Cle and 
Ireland , which confirms this reſolution. 'The 
Sheriff of the County of Lyice#” againſt the 
Grantee of the Hundred of G. in an Action on 
the Caſe, the Graut was by the King of an -_ 
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SirTh.Joe: red pur An, and on Special Verdi&t the __ 
Rep. 194+ ftion was, If the Defendant had good Title by 
{ach Grant to the ſaid Hundred to hold a Court, 
and conſtitute a Bayliff againſt the Will of the 
Sheriff, and the Contingent, and incident Fees 
of Leets, and Courts Barons of the Hundred. 
And per Cur all the Hundreds which were not 
before the Statute of 2 Ed. 3. c. 12. and 18 Ed.3, 
c. 9. in Fee hy the Crown were joyned to the 
Office of the Sheriff. And Judgment was given 
for the Plaintiff againſt the Patentee. , 
Pra#, Reg. A Sherifls Bayliff is not an Officer of the 
49, 59. Court, that the Court takes notice of. 
The extent. A Bayliff of an Hundred may Execute a Writ 
PraZ. 49. out of the Hundred where he his Baylift, for he 
is Baylift all the County over. 
Sheriffs, Sheriffs Bayliffs ſhall not be prejudiced by 
Baylifs, the Non-retorn, or Miſ-retorn of the Sheriff. 
vor ro The Defendant (as Bayliff of an Hundred) took 
= ao Goods in Execution on Fieri fac?, and fold them, 
Yetorn, or and delivezed the Money to the Sheriff ; its 
the miſl- good, and no Trover lies againſt the Bayliff, 
return of for they did Execute Secundum Exigentiam Brevs. 
the Sheriffs 1 7697. 144. Parkes and Hows. 
To take Shefifis Bayliffs are to take the Oath of Alle. 
the Oathot gjance according to the Statute, 27 Eliz. c.12. 
— Subpeva 4.5 1.(viz.) Bayliffs of Hundreds,for they 
- = 55), frould Execute all Writs , and muſt attend Af. 
LeRoy wer. izes and Seſſions ; and the Statute requires; that 
fs: Bents, they have ſufficient within .the Hundred , (bur 
the ordinary Baylifts or Bum-bayliffs need nor.) 
And the words, {that no other Perſon or Per- 
ſons ſhall intermedle till Sworn ) refer to the 
ſubje& matter, (wviz.) ſuch perſons as ought 
uſually to ſwear as Sheriffs Officers. 
The Form of the Deputation of the Bayliff of 
tne Hundred, Vid. Greenwood 5 2. 
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Chap. 4- Of Special Bayliffs. 45 


The Execution, of all Writs, which come to 9 £4: 2. 4e 
the Sheriff, ſhall be done by the Bayliffs of Hun- *###=- 
dreds,fuch as are ſworn, tho* now the uſe is to put 
in Special Bayliffe. 

Bayliffs of 'Hundreds ſhall attend Juſtices of 27 s. s. 
Afſize, Gaol-delivery, and Juſtices of Peace in 2+ 
every of their Courts and Seſſions, 


Of Special Bayliffs; what they - are, and bow they 
ſtand in the Eye of the Law. 


A Special Bayliff co a Sheriff for the time be- Jme: Rep. 
ing , he is his Officer, *and' his Arreſt is the 5s. Bath 
Arreſt of the Sheriff ; and if he ſuffer a Priſoner © Ser 
to Eſcape, an Action lies againſt the Sheriff; and 
if the Priſoner makes Reſcous,the Retorn of the ,_ 
Reſcous ſhall be, that it was done to the Sheriff gegous. 
himſelf. 

The Statute of 27 El. c. 12. about taking the Jones Rep, 
Oath chat the Under-ſheriff takes, extends nor *49: 
to Special Bayliffs. 

Inconſideration, the Bayliff will make ſuch an Promiſe to 
one his Special Bayliff, a promiſe to ſave harmleſs fave harm- 
from Eſcapes is good ; for he is an Officer ap- £2 tom 

inted by the Plaintiff, and its no reaſon the c,j 3; 
Sheriff ſhould be at a lofs by his appoinement. 178. 275. 
Ard this Aſumpſit is not within the Statute of 2 3 Debriag- 
H. 6. c. 10. for as the Party may Diſcharge a © #n4 
Priſoner in Execution, ſo he may forecloſe him- eormggany 
ſelf from the benefit , if the Priſoner Eſcape 15, p.,.. 
and this Action lies, if he brings Eſcape againſt ang $mat. 
the Sheriff, Note, The Delivery of the Writ, #roke. 
and the Promiſe made, was to this Under-ſherift, 
and not to the Sheriff himſclf. 


of 
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Of Bayliffs of Franchiſes, and their Power, and 


Retorns, 


Bayliffs of Franchiſes, or Liberties, are ſuch as 
- are appointed by Lords within their Liberties, 
to do ſuch Offices within the Precin&s of ſuch 
Lordſhips or _ as the Baylift Errant do 
at large in their County, Hundred , that have 
Retorna brevium or Franchiles. 
The Oath. Note, Bayliffs of Franchiſes, before they exe- 
Iaſuffcient cute their Office muſt take two Oaths, one con- 
_ by cerning the Supremacy , the other concerning 
' - the executing their Office. Vide Supra. Tit. Un- 
der-ſheriff. 
Where the Fines and Amerciaments for inſufticient Re- 
Sheriff may torn of Writs, or other Proceſs made by the 
—_— Stewards, or Bayliffs of Liberties ſhall be ſet 
or not. Uponthe Heads of ſuch Stewards or Bayliffs, and 
not upon the Sheriff. per Stat. 27 H. 8. c. 24- 
3 Keb.71: Hundred by Grant, that hath a Bayliff by 
125. particular Lord,is but his Servant, and the Sheriff 
Ho ge*®ufually makes another Bayliff to execute there: 
Bayliffs of But a Baylift of a Franchiſe Hundred, may 
Franchiſes Wave his Franchiſe, and Arreſt as a Sherifis 
cannot as Baylift; and then he may take Obligation in the 
—_—_— name of the Sheriff, tor properly a Baylift of a 
« nes Franchiſe cannot take a Bond for appearance 
- fe She. if the Sheriffs name ; but baylift of Hundreds 
riffs name. may. Dale. 5 4.4.cont. 
maſt retorn * The Balift of a Liberty muſt Retorn his Pre- 
his Precept. cept and ſer his name to it; and a Bayliff Itinerant 
2 Keb. 
$38. need nor. 
Grene and #Þ} They cannot Arreſt a Man without a War- 
Jones. rant to them by the Sheriff, and if they Retorn 
+ Keb. 86. not the Warrant to the Sheriff, the Party Ar- 
So reſted may have his Aion of falſe Imprifon- 
: ment agaialt che Baylitt. A 
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Chap.4 Bayliſs of Franchiſes. 47 
A Baylift of a Liberty cannot execute a Cp. Cannor 
Utlag. and if the Party be in the Hands of the CHEE, 
Baylifl, the Sheriff may take him, for it is a now hs 'S 
omittas in it ſelf. per Cur in 
In all Caſes'where the King is Party, the Pro- B. R. 

ceſs muſt be with a no omitras propter aliquam 
Libertatem, and there the Sheriff (ſhall nor ſend 

his Precept to the Baylift of a Liberty, bu ſhall 

enter himſelf ex officio, as for apprehending of 

Felons, or any a& art the Suit of the King, al- Dal*. 456. 
ways extant on Star. Mzrchant, wid. Stat. de 
Mercatoribus. 


Bur in other Caſes where the King is no Par- 


ty, there if without @ non omittas the Sheriff Ps 


ſhall enter a Franchiſe tro execute the Ki 
Proceſs , the Execution of the Proceſs halt 2 
good ; but the Lord of the Liberty ſhall have 
an Action againit hiny and ths Party Arreſted 
ſhall have no remedy. 

If Goods are Diftrained and Impounded in 2 
Liberty, che Bayliff is to make Replevin and 
Deliver them, bur if the Bayliff will not, or did 
not Dzliver them, after the Sheriff hath made 
Retorn of the Kings Writ to him, then the 
Sheriff ſhall emer and Deliver them. per Star. 
52 H. 3. 21 Ed. 1. 17. and in ſuch caſes the 
w__ Retorn will not ſerve. | - 

A Writ of Enquiry of Damages dire&ed to 
the Sheriff, a be executed = a Baylift of _ 
a Liberty , but by the Sheriff himſelf; ſo in Writ of 
Rediſſeiſin, for he is both Judge and Officer there. Enquiry of 
Hob.p.8 3. Vizey and Gunztone. O——_ 

* One was in Priſon in the Gatebenſe,by a War- {ouen tn 
rant from Secretary Coventry for Miidemeanors, * gaylif 
and the Gagler refuſed to charge him with a of weft 

munſter fi 
ned becauſe the Gaoler of the Gatehouſe, refuſed to charge a Priſoner with 
the Sheriff of Middl-jzx his Warrant. 3 Keb. 479. Bruton and Grif. 
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Warrant 
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43 _ The Office and Duty of Shexitfs, &c. 


Warrant of the Sheriff of Middleſex at the Plain- 
riff Suit. Per Cur” the Gaoler cannot diſpute it, tho' 
the Court may give leave or refuſe it ; and the 
Bayliff of Weftmin#ter on pain of 2.94. was order- 
ed to Return the Wrict. 


Of Retorns by them. 


Of their A Bayliff who Executes a Writ, and is re- 
Retorn of moved before the Retorn, may make the Re- 
_— torn to the Sheriff, and he over to the Court, 
——— po but if he Executes it not, he ſhall not make the 
Palmer and Retorn, but the Retorn of Nibil or non eff in- 
Porter. wentas tis to be made by the New Baylitfs. 
More 402. The Sheriff Retorns, Mandawi Ballivo qui mibi 
Atkinſon. 1edit reſpowſum qa” cepit corpus, & A. fecit Reſcous. 
Its a good Retorn.But Mandevi Ballivo qui cepit 
corpus, & A. fecit Reſcons is not good in Rediſ- 
ſeiſm, and that he cannot Retorn Mandavi Bal- 
live, &c. Videpluis tit. Retorn. 
Averment A Man may aver againſt the falſe Retorns 
againſt the of Bayliffs of Liberties, and ſhall recover as well 
4 againſt them, as againſt the Sheriff too of fe- 
«$45» 
veral Ifſues retorned. Dalt. 545. 
Force with® Where the Precept is made to the Sheriff by 
in a Liber* the Juſtices of Peace , to retorn a Jury to en- 
quire of a Forceable Entry, and the Force is 
within a Liberty, the Sheriff ſhall direct his Pre- 
cept to the Bayliff of the Liberty to Retorn the 
Jury, the Bayliff muſt 'make a due Retorn as to 
Ifſues on Jurors, &c. 

Note, The Bayliff ſhall never take benefit of 
his Liberty. If Capias or fieri fac? comes againſt 
the Baylitf, the Sheriff ſhall execute the Pro- 
ceſs on him, or his Goods, within the Liberty ; 
and where the Bayliff of the Liberty is party to 
the Suit, he ſhall not Retorn the Jury, but the 


Sheriff, 
| VVhere 


ty. 
Dale. $45» 


s Rep.92. 
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Chap.4- Dis Polver as to Franchiſes. 


Where and in what Caſes the Sheriff may Enter 
into @ Franchiſe. 


Whereſoever the King is a Party, as in every 
Felony or ſuſpicion of Felony, or otherwiſe in 
any Action, the Sheriff ex officio is to enter the 
"— and to execute the Proceſs him- 
elf. 

In a Writ of Waſt and Rediſſeifin, the Sheriff 
muſt enter the Franchiſe, co make enquiry, 
VC. 
$0 where the Bayliff nuIum dedit reſponſum. 

So to Deliver a Diltreſs. 


49 


$S Rep. 92s 


But *tis ſafeſt for the Sheriff in default of the * 


Bayliff, to have a Writ of non omittas propter Li- 
bertatem. 

On extent upon Stat. Merchant, the Sheriff 
is to enter the Franchiſe. | 
If the Sheriff enter on 70 emittas, by reaſon 
of the Bayliffs default, and Execute the Writ, 
the Sheriff ſhall warn the Bayliff of the Fran- 
chiſe, that he be before ys at the day 
contained in the Writ, and it he come not, and 
excuſe himſelf , then all Writs judicial in the 
ſame Plea, ſhall be Writs de non omi;tas. 

The Sheriff in his Retorn is to ſet down the 
name of Baliff of the Liberty. 


Pleadings by Bayliffs of Wranchiſes. 


Terms Ley. 


Treſpaſs for taking away a Mare ; the De- He mult 
fendant ſaith , Fhat - before the Taking the ſhew the 
Defendant (being the King's Bayliff ) by Precept 7" 


out of the Court of Pomfret, to make Execu- 
tion,&c. on Levari,&c. Per Cur?, Its ill, becauſe 
he doth not ſhew the Juriſdition of the Court, 
and that is neceſſary by the Bayliff of an.In- 

1-0 frriour 
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Court» 
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1 Keb. 53. 
Crofts and 


Wilkinſon. 


Plead , 
Reſcue 


from the 
of 


The Office and Duty of Sheriffs, &c. 


feriour Court , eſpecially becauſe he Juſtifies by 
reaſon thereof, as in the Counteſs of Rutlands 
Caſe ; and it muft appear that the Court hath 
Cognizance of the Cauſe, aliter he cannot exe- 
cure there Precepr. EM 

Aion on Eſcape , and declares he delivered 
a Writ to the Sheriff of Nottingham, who made 
a Warrant to the Bayliff of the King's Liberty 
of Newark to execute it; which Warrant was 


delivered to one L. Deputy of the Lord Bur- 


pagnth leigh, Ballivo Iabertatis Dom* Regis Wapentagii ſui 
of a Li- de Newark, who Arreſts him, and the Defen- 


berry. 


Bayliff of 
z Liberty 
may have 
Depury. 


dant Reſcued him out of the Cuſtody of the 


ſaid Deputy. He faith , he was Reſcued from . 


the Deputy of the Bayliff of the Franchiſe ; 
and does not ſay , from the Bayliff himſelf, or 
the Sheriff. Per Cur*, its good : For in this 
£#ion on the Caſe he ſhall ſhew the Truth , as it 
is res wveritate., and its not like the Retorns of 
Reſcues or Indiftments, which ſay, it wasdone to 
the Sheriff or Bayliff himſelf. It was moved 
for Error, Secondly , becauſe it is alledged , rhe 


Lord Burleigh was Ballivo Libertatis Dom” Regs - | | 


de Newark , and the King cannot have any Li: 
bercies; for _ they* are extint when they are 
come to his hands. Sed non allecatur : For the 
King may have ſich Liberties by the ſuppreffion 
of Abbies, (which' are not extin& , but revived 
per Stat. 32 H.8.) or by ſome other ways, and it 
ſhall not be intended to extin& unleſs it be 
ſhewed. | 

And the Bayliff of a Liberty may well have 
a Deputy, Cro. Fac,241, Kent and Elhyg. 


Bayliffs 


»”” OW __ 


0 ro ke ou 5 & 1 


Q@ 


's 


& I X37 & . : #. _£< &. M4 


RS —ee——— EC, 


Chap.q4. Dis Polver as-to franchiſes, 
Power of Bayliff of Franchiſes and Pleadings. 


The Bayliff of a Franchiſe cannot take a Difference 


Bond for Appearance in the Sheriffs Name; 
but Bayliffs of Hundreds may. Vid. 3 Keb. 552. 
Ellis's Caſe. 


Hundreds »that have Retorn* Brevium are Frah--Sheifs _ 


chiſes. —_ 

Hundred by Grant , that hath Bayliff by par- 
ticular Lord, is but his Servant, and the Sheriffs 
uſually makes another Bayliff to execure thete. 
Burt a Bayliff of an Hundred may waive His 
Franchiſe, and Arreſt as Sheriffs Bayliff., atd 
then he may take Obligar' in the Name of. the 
Sheriff alſo, 2 Kcb.7 1. Mynday and Frogate. 

The Baylitf of a Liberty muſt Retorn his 
Precepe, and a Baylift Itinerant needs. not , 
2 Keb.538. Green and Fones. | 

A Plaine being before the Bayliffs of Bury, 
they directed a Warrant to the Under-Baylif 
to take the party , Its quod babeant Corpus ejus 
coram Ballivis ad prox? Cur tenend?, ( tal' die.) 
The Under-Bayliffs arreſted him, and committd 
him to Prilon, ſub Cuſtod” Def. $.T. The Aion 
on the Caſe lies not againſt the Defendant ; for 
the Priſoner was not Committed to him by any 
Lawful Authority; it was Ita qd?, but not to 
Commit hint : And the Action lies againſt 
them;if they have him not at the Day,Cro.E/.743. 
Baldry and Fobnſon. 


If Execution be direted to a Sheriff, to make xc;4 of 
Execution within a Liberty, and the Sheriff the Fran- 
direts his Warrant to the Bayliff, who does it, chiſe to 


and after is a Fugitive and not able to anſwer 
for it, the Lord of the Franchile ( ſhall anſwer 
for it, and ſhall be liable ro anſwer for his 
Bayliff, 2 Brownl.5 0. : 

| E 3 There 


5% 


Dals.5 43- 


Nirror of 
Juſt lib. 4. 


The Office and Duty of Sheriffs.&c. 


There are other ſorts of Bayliffs , which are 
Bayliffs of Fee, and are Officers of Fee within 
their Juriſdition and Precint. And for the 
Execution of Proceſs there, the Sheriff ſhall not 
write or ſend his Precept to theſe Bayliffs, as to a 
Bayliff of a Franchiſe , but as to the Bayliff of 
Gildable ; and the Sheriff ſhall return his An- 
{wer, and make his Retorn as if the Sheriff 
himſelf had ſerved the Proceſs ; and the Retorn 
thereof ſhall be in the Name of the Sheriff, 
and ſhall not make mention of the Bayliff of 
Fee : But if ſuch a Bayliff will, not Execute 


the Proceſs, a Non omittas ſhall go out to the 


Sheriff. 
" 'The Mirror of Fuftices ſaith thus : If the 
Bayliff of a Franchiſe does not make Execution 
of a Retorn of the Sheriff, the Sheriff may 
enter into the Franchiſe , and the King ſhall 
recover the Seiſin, and ſo that ſhall become 
Guildable which before was Enfranchiſed. 
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Chap.s. - Ofthe County Courts. 53 
. 
4 CHAP. Y. 


Of the County Court. The Nature of it. Its Furif 
diftion , as to the Sum it holds Plea of. Of the 
time and place. The Forms of the Original Pro- 
ceſs. Of Execution there. Of the County Clerk. 
Of Replewin. The Sheriffs Office, and demeanour 

; therein, and the Retorns thereof, what are good, or 
not. * Pone. Withernam. The manner of Re- 
plewying. The Retorno habendo. Second Deli- 
werance. Property. Pledges in Repleyin. The 
Form of the Entry of the Plaint. The Forms of 
the Precept in Replevin. The Form of the Bund 
for Security. Of Accedas ad Curiam. Recor- 
dari fac* Loquelam. Of the Writ of Juſticies, 
Of the Sheriff Tourn , Turiſdiftion and Plead- 
ings. | 


Ta 


% . 


Of the County Court, &c. 


His Court is no Court of Record, but only 

a Court Baron, and the Suitors are Judges. 

Bur in a Rediſſeiſin the Sheriff is Judge , by the 

Statute of Merton, cap. 3+ and a Writ of Error 
lieth of his Judgment. 

The County-Court is incident to the Office Incident 
of Sheriff, and fo is the Entry of all Proceedings to the 
there; and therefore if the King grant the _— 
Office of Clerkſhip of the County Court to ac _ 
and conſtitute F.S. Sheriff of the ſame County, 
its a void Patent, tho? it be granted when the 
Sherifttwick is vacant, yet the new Sheritf ſhall 
haveit. Andin all Writs dire&ed to the Sheriff 
concerning the County-Court, the King faith, 

In Comitatu tuo, and in Retorns of Exigents made 
by him he faith, Ad Comitatum meum tent”. 
E 3 In 


54 
4 Rep. 
Mitton's 
Caſe. 
4 Inſt,2.56, 


| 


By Pre- 
ſcription 


The Office and Outy of Sheriffs,&e. 


In Falſe Judgment it is ſaid, Inleno Comitatu tuo 
Recordari facias Loquelam, &c. Sub ſigillo two, G- 
Alſo in a Precept of Tolt, to remove a Plea Our 
of the Court Baron into the County Court, it is, 
Surmoneas Cc. qd" fit ad Comitatum meumn. And 
it is the Sheriffs Court, tho* the Suitors are 


Judges. 


The Style of the Court is, 
Buck's. Curia prima Comitatus E.L. Mi , Vice- 
comitis Comitat” pradii” tent? apud B. &c. 


a And the next Court, Curis ſecunds, and fo 
ren. ' 

Tho' it be ſaid commonly , that the  Suitors 
are Judges ; yet by Preſcription the Sheriff may 


the Sheriff þ,> Judge, as it wasin Car. 2 There is a 


way be 
Judge. 


Court called Curia Comitatus , in the County Pa- 
latine of Durbam, and the Sheriff is Judge: 
And tho' in the County Court the Suitors are 
adges ; yet by Preſcription it may be held 
fore the Sheriff, 2 & 3 Ed. 6. c.25. Vid. Stat. 
Aod. Rep.172. | 
As a Court Baron by Special Preſcription 
may be held Coram Seneſchallo : So in Norton's 
Caſe , Inditment was brought of Perjury in a 
Plea depending in the County Court, in A#ion 
on the Caſe for 31. Errors affigned were, Firſt, 
It is not ſaid how the Plea was depending,as by 
_ or Plaint Entred : And, Secondly, Ie ts 
aid, in the County Court held coram the Sheriff 
& Sefatoribus, and faith not per Conſuetudinem, 
que Curia conceſſit , 3 Keb. 370. Dow" Rex and 
Norton, 


£ The 


Chap.s: Of County Courts. 55 
The Furiſdiftion of the Comnity Court. 


This Court holdeth no Suits of Charters for 
Lands, or for Inheritance, or to make ſeveral 
Plaints upon one entire Debt ; nor any Aion 
to compel one to render an Account , tho? it be — Rf 
under 40 s, becauſe the Sheriff cannot aflign "_ 
Auditors, who are Judges of the Record , and 
the County Court is no Court of Record. 

And they cannot hold Plea of any Debt due 
by Record. 

In Action of Treſpaſs there holden, no Force 
ſhall be ſuppoſed. 

Ie holdeth no Plea of Debt or Damages to 
the value of 405. gr above; but by Fuſticies he 
may. V14. infra. 

Nor of any Treſpaſs Vi: & armis; becaufe a + þ.z::. 
Fine is due therein to the King, and no Court 
can aflelſs a Fine, but a Court of Record. 

Yet if the Debt be 40s. or above, and the 
Plaintiff will acknowledge in his Declaration 
the receipt of ſo much as to bring it within ,, ,, , 
40 5. in this caſe the Plaint is good : Bur he can- © 
not ſplic a Debt into ſeveral Actions, and if he 
do, the Defendant may plead the fame to the” 
Juriſdiction of the Court ; or may have a Pro- 
hibition to ſtay that Indire& Suit, or move far 
Attachment againſt the Steward. 

It is holden once every Month , upon a Day Time- 
certaini, the Month being computed according 
to.28 Days; and the Reaſon is, becauſe of the 
Writs of Exigents , which muſt be Proclaimed 
there, 9 H.3 c.3. 2 Ed.6.c.25. 

Vide tit. Outlawries. 

The County Court is kept once a Month at a 
Day certain ; becauſe the Kings Writs of Exi- 
gents are to be Proclaimed there, and the Exigent 


E 4 bs 
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The Office and Duty of Sheriff, &c. 


is to be dire&ed to the Sheriff in this Court, and 
he upon the Exigent doth proclaim, or call the 


' parties (Sued in Courts above) to render their 


Place. 


Dalton 
I57,158. 


Bodies, &c. or elſe to be out of the King's Pro- 
tection. And the Coroners are to fit with the* 
Sheriff at every County Court, there to give 
Judgment upon Outlawries. And as to theſe 
Matters, the County Court is a Court of Record. 
But in London,the Judgment upon Utlaries is given 
by the Recorder, Co.Litr.288, 

This Court may be kept at any place within 
the County , at the Sheriffs pleaſure ; but not 


our of it. 
But by Stat. the Sheriff of Northum- 


berland is to hold his County Court in the Town 
or Caſtle of Alawick, and in no other place. 

The Sherift of Suſſex is 'to hold his County 
Court one time at Chicheſter, and another time 
time at Lewis; and lo alrernis wicibus. 


The Proceſs. 


The Original Proceſs of this Court, (wiz. ) 
Summon , Attachment and Diſtreſs Infinite. A 
Diftringas or County Warrant, is a Precept iſſuing 
out for a Debt under 45s. And its Form is | 


thus : 


Pracept” eſt Ballivo ibid?, Qd Diſtringat F. D. 
per ommia bona & catalla ſua , qd ſit ad prox' Comi- 
rat meum ad reſpond” A. B. de piacito debit, Oc. 


Leſt ec. 
If on Treſpals ; 


Pracept eſt ibid", Q4 Attachiat” C.D. per omnia 
bona & catalla ſua, qd ſit «d prox? Comnat' meums 
ge placito Debiti, or Tranſgreſſionis,&c. 
| p-4 And 


Chap.s. Proceſs fn the County Courr. 57 


And the Goods or Chattels, whereby the 
Defendant is ſo Attached or Diſtrained , the 
Bayliff ſhall keep them till the next County 
Court, except the Defendant replevy the ſame 
by ewo Pledges diſtrainable within the County ; 
which Pledges ſhall become Sureties, that the 
Defendant ſhall appear at the next Court,, to 
anſwer the Plaintiff in his Plaine : Bur if he do 
not replevy the Goods, and that the Defendant 
makes defaule at the next Court (at the Day 
given him by the Attachment ) the Court ſhall 
award the Goods ſo Attached to be forfeited , 
and ſhall keep the Goods fo forfeited, 

So in Diſtreſs, which muſt be plevied by four 
Mainpernors. . 

If the Diſtreſs be mainprized, and the Defen- 
dane makes defaule of Appearance , the Court 
» ſhall amerce the Defendant and his Mainpernors. 
And in both Caſes the Defendant ſhall be Di- 
ſtrained again to be at the net County Court, 
, And the Entry is thus : | 


« S. opp? ſe verſus C.D. de placito debiti, &c. & The Entry 
ipſe non wvenit; & Ballivus retornavit, qd dittrinxit 30 Alias 
eum oo unum bovem pretis gs. Et manucapt per Dijages. 
E.F. G.H IK. L.M. i#dev in miſericordia 
Et ficut prius Diſtringatur,&c. 


And fo Proceſs ſhall be made by D:#reſs In- 

ite. | 

Note, For every default of Appearance the D#!t. 503, 
Defendant is Diſtrainable, till he come into 59#* 
Court. 

Note, That the Goods attached or diſtrained 
in the County Court (whether upon a 7uſticies, 
or otherwiſe ) ſhall be forfeited on default of 
Appearance, by the Detendant ,at the Day given 


him by the Procels. 
c 
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The Office and Duty of Sheriffs, &&c. 
It has been a Queſtion, How Execution ſhall 


Of Execu- be after Recovery in County Court? Not by 


tion in 
Court» 
Baron» 


Duceste- 
cam for 
Non. 
appear- 
AnCce. 


Summons. 


Adjorn- 
ment of 
the Court 
to a Day 
CEItain, 


@ 


? 


Capias is agreed, except in Wales. 

But by Fuzberbert 20. b, and Finch 68. the 
ſafeſt way (in this Court, and ſo in Hundred 
Court, or Court Baron) is to have an Executzone 
Fudicii directed to the Sheriff, &c. and then the 
Sheriff may make Execution, as in a Court of 
Record, by Fieri fac',or Levari. 

If the Defendant doth not appear the next 
Court after the Diſfringas executed , then there 
iſlues out a Duces tecums to cauſe him to Appear ; 
and then an Alias, and a Pluries duces tecum, and 
ſo ad infinitum. 

The Sheriff may before any County Court 
award a Summons to his Bayliff , Retornable 
within two or three days, at his diſcretion, to 
ſummon the Defendant by his Goods, to 
Anſwer, &c. And If the Bayliff Retorn N46, 
and the Plaintiff removes the ſame by Pone into 
the Common Pleas, the Court ſhall not grant a 
Capias, 4 Inſt.2.66. 

The Sheriff before the next Court day after 
his Eletion , muſt depute and conſtitute a 
County Clerk to keep the Court ; and the Star. 
1 H. 5. cap. 4. prohibits ſuch a County Clerk to 
practice as an Attorney in the ſame year. And 
this County Clerk ought to Retorn no Plaints 
(except in caſe of Replevins) out of Court ; 
but in full County ſedente Curie; yet its now 
done otherwiſe. | 

And at the Adjorning of every Court he mult 
appoint a Day certain for the next Court, to 
the intent the Country may know art what time 
to reſort thither, to hear the Kings Writs of 
Exigemts, and Proclamations Read. 
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Of Replevin, and the Sheriffs Office and Demeanor 
'— therein, and of the Retorns. 


This being a main Branch of the Sheriffs Du- 
ty as to the County Court, I ſhall treat of it, fo 
much as concerns the Sheriff and his Office. 

Replevin is a Writ, and lierh where any man 
diſtrains another for Rent, &c. Then he who 
is diſtcained, ſhall have this Writ to the Sheriff 
( called Replegiari Facias ) to deliver ro him the 
Diſtreſs, and ſhall find Sureties to purſue his 
Action ; or if he purſue it not, or it be found 
and adjudged again{t him, then he that cook 
the Diſtreſs, ſhall have again the Diſtreſs ; and 
this is called the Retorn oft the Beaſts; and in 
duch a Caſe lies the Writ de Retorn' Habend”. 
This is when Goods are replevied by Writ, 
and is at the Common Law. 

This Writ is YVicowntiel, and in nature of a By Writ. 
Faſticies, in which the Viſcount ſhall hold Plea in 
any value, and is not Retornable ; but it may 
be removed into the Kings-Bench or Common- 
Pleas by Pone : By the Plaintiff without Cauſe, Pee. 
and by the Defendant with Cauſe ſhewn in the 
Writ. Co: Mag. Chart. 339,340. _. 

'If a Replevin be ſued by Writ, and the She- 
riff retorn that the Cattle are not to be found, 
then a Witherman (hall be awarded againſt the 
Defendant ; and if a Nibil be retorned, then 
an Alias and a Pluries Withernam, and thereup- withernam 
on an Exigent. *© 

If the Defendant upon the Retorn' HabenP ad- 
judged for him, cannot have retorn of the Beaſts; 
and upon the Retorn' Habend' the Sheriff retorn.” ® 
that the Cattle, firſt taken, are dead, he may 
have a Scire Fac? againſt the Pledges; and upon Seire fac. 
a Nihil retorned on that, he may haye a yo 

ac' 
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Co 


Replevy by 


Plaint. 


Sheriff 


The Office and Duty of Sheriffs,&c: 


fac? againſt the Sheriff; for inſufficient Pledges 
are no Pledges, 1 Brownl. rep. 168. 

Replevin by. Plaint, and that is by the Stat. of 
Marlbridg, c. 21. 

The Sheriff by Plaint made without Writ, 
may either by Parol or by Precept command 
his Bayliff to deliver them, 4 e. to make Reple- 
vin of them, Col 2 Inſt. 139, 140. 

When the Diſtreſs is taken and impounded 
infra Libcrtates, which have retorn of Writs, the 
Sheriff muſt make a Warrant to the Bayliff of 
the Liberty co make deliverance; and if he 
will not, the Sheriff may enter and do it. If 


the Diſtreſs be taken extra Libertates, and im-- 


pounded within, the Sheriff upon Plaint made, 
may preſently enter and make deliverance, Co. 
Mag. Chart. 139. | 


' If they are impounded in a Caſtle or Houſe, 


may break the Sheriff may break it, and make Replevin, 


Caftle, 


Houſe or 


Cloſe to 


make Re- 


ple vin. 


Replevin 


mace pre» 


ſcnty. 


The man- 
ner of Re» 


plevying. 


and he cannot retorn he was reſiſted, tor he 
may take the Poſſe Comitat?, Cok.r Inſtit.lo5, 194- 

If the Bzaſts be imparked in a place incloſed 
which had a Gate open, and the Writ comes to 
make Replevin, and the owner ſtands at the 
Gate to ſhoot him, he may break the Cloſe to 
make Replevin, 2 Rol. Abr. 565. b. 

For neceſſity the Sheriff may enter a Plaint 
before himſelf, and after retorn it in the Coun- 
ty Court, that ſo the Cattle may not periſh, 
I Keb. 205. 

He may take a Plaint out of the County 
Court, and. make Replevin preſently, and not 
ſtay till the next County Court, which is holden 
from Month tro Month. 

Cattle being diſtrained for Rent or Damage 
Felant, &c. The Owner of the Cattle muſt 
go to the County Clerk, (or ſome Deputies in 
the County, for the granting out of RE 
or 


| | 
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for a Replevy to be direfted to the Bayliffs to 
replevy them;and the Party muſt be bound in an 
Obligation to the Viſcount to proſecute his ARi- 
on againſt him, or them that did cake the Cat- 
tle, or to make retorn of rhe ſame Cattle to 
the Diſtrainer, if he by Juſtification or Avow- 

do recover. And if he purſue ir not, or be 
ound againſt him, then he that rook the Di- 
ſtreſs, ſhall again have the Diſtreſs, and ſhall have 
a Writ from above, de Retorn* Habend' in ſuch py 
caie. Habend'. 

If the Goods cannot be taken by the firſt Re- 
plevin, then ifſues forth an Alias, then a Pluries, 
then a Tories, then a Withernam. If the Sheriff 
retorn that he cannor replevy the Cattle be- Retorn. 
cauſe that they are Eloyned ( or he cannot have 
the view of them ) for the Sheriff muſt make 
enquiry if the Retorn be true ; and if ſo, then 
he muſt make a Precept to the Bayliff in Withey- 
nam, 4. e. to take as many other Cattle, and he 
may have an alias and a Pluries Withernam, and Witheruem 
ſa in infinitum, but hath no other remedy in tHfe 
County. 

This ſort of Replevin may be retorned out of 
the County into the Court of Common-Pleas by 
Recordare fac? Loquelam. Re. fa. lo. 

The Sheriff upon a Retorn' Habend* may en- 
quire the Kinds of the Cattle, it the Count or 
Avowry be uncertain, 1 Leon. 193. Kigden &f 
Palmer. 

In a Replevin, no ſuch Beaſt, is not a good what is « 
Retorn ; but Averia Elongata, or Null Venit ex good Re- 
Parte Querentis ad monſtranda Averia. 7 Leon. 92" in Re- 
67. Sheriff on Replevin of Goods ſaith, that __ 
none came to ſhew him the Goods, its a good © * 
Retorn, 1 Keb. 184. - for he cannot know the - 
Goods without ſhewing of the Party. 


If 


The Office and Duty of Sheriffs,&c. 


Sheriff If F. 8. fue a Replevin to the Sheriff, and 

makes Re- ſhews him the Cattle of F. NN. and faith they 

Stranger, 2® his Catele, and he makes Replevin of the 

heisz Cattle, he is a Treſpaſler to F. N. and the She- 

Treſpaſſer, riff may have an Action of Treſpals againſt F.S. 
for his falſe Information : For the Sherift at his 
Peril muſt rake notice whoſe Cattle they be ; but 
if there be any fraud in the matter, he may 
aver that, 3 H. 7. 14 H. 4. 1 Brownl. 211. 
Buckwood and Beal. 

\. 7 If a man have Judgment to have a Retorn 
upon a Nonſuic in a Replevin, and the Plaintiff 
brings a ſecond Deliverance, this is a Superſedeas 
of the Retorn ; yet the Defendant in the Reple- 
vin ſhall have a Writ to enquire of Damages ; 
but if he have Jadgment in the ſecond Delive- 
rance, then -it ſhall be retorned Irreplewiſable, 
and he ſhall recover Damages, Hill. 43 Eliz. AC. 
Goldiborough p. 185. 

If the Sheriff doth not his Office in fuch 
Caſes,'an Attachment to the Coroners lies againſt 
him, Reg. Orig. $1. a. : | 

As tothe Sheriffs taking Pledges, wid. ſab tita- 
bo Pledges, & infra. | 

If the Sheriff cetorn fwgavit in another Coun- 
ty, or that the Baylift of 'the Liberty retorns 
elongata, or that he cannot have the view, in all 

Withernam thele Caſes a Withernam ſhall be awarded, 1 Rep. 
I 45. b. Arm Mayowes Caſe. 

The Writ of Withernam ought to rehearſe the 
Retornof the Sheritf, . 

At Common Law a man might have been 

" non-ſuiced in Replevin, and have had new ones 
 #n infiniium, But Weft. 2. c. % reſtrains the 

No more Plaintiff for having any more Replevin after 

Replevin Non-ſuit, but gives thE"Writ of Second Delvve- 

after Neu- ,znce, Cok. 2, Inft. 240, This Writ is a Superſe- 


ſuit, but 


Second De. 4ras in Law to the Sheriff, that hg make no Re- 


liveraace. 


corg 


'sv 
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torn to the Defendant on the former Non-ſuit, 
Cok. 2. Inſt. 341. This is taken away as to A- 
vowry for Rents, by 2 Stat. K. Charles 2. 

' In a Replevin if the Proceſs continue until a 
Plaries iſſue out of Chancery and the Sheriff retorn ,___ 
upon this in B. that the Defendant claims pro- tac the 
perty ; altho' no day is expreſly given by this Defendaar 
Writ ro the Parties, but to the Sheriff only to dams Pre 
excuſe his Contempt for not ſerving the Proceſs P*'7- 
before; yet upon the retorn of this Writ the 
Parties may appear and plead (viz.) The Plain- 
tiff may declare, and the Defendant may plead 
to it,and it ſhall not be erroneous ; for there,is no 
other_Writ ro be ſerved after this Writ; there- 
forexf the Parties might not plead upon this, it 
would be a great miſchief. So it the Pluries be 
retorned Tres Michaels, and nothing is done till 
Paſche afterwards, yer at this Term the Parties 
may appear and plead if they will, 1 Rol. Abr. 
581. Gawen and Ludlow. 
' Where the Defendant, when the Sheriff comes Where in z 


pollehy'd 
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poſſeſs'd of the Goods, &c. and prays that the 
Gage-deli- Defendant may gage Deliverance ; then he ſhall 
yernnce. wut in Sureties and Pledges for the deliverance, 
and a Writ ſhall go forth for the Sheriff to de- 
liver them. 2 
Where the Replevin is by Plaint, there it 
may beremoved out of the County into the Com- 
Recordare, mon-Pleas by Recordare,and the Sheriff hereupon is 
to ſummons the other Party to bein the Common- 
Bench or B. R. at aday Certain; and of all this 
he is to make Certificate under his. own Seal, 
and the Seals of four Suitors of the ſame 
Court. 
Two fors In Replevin the Sheriff ought to take two 
of Pledges ſorts of Pledges by the Common Law, Pledges 
in Reple-. Je Proſequendo ; and by the Statute, Pledges de 
m—_ Retorn Habend', Cok. Com# 145. b. 
And Note, The Sheritt muſt take Sureties 
and not a Pawn. ; 
Therefore where one brought Replevin, and } 
the value of the Goods taken was 20 5s. and the 
Bayliff cook 234. 10 5s. for Pledges, and not Sure- 
ties,and the Party brought an Action on the Stat. * 
W. 2. and reſoved 'that the Action lies, Zones ' 
P- 378. Cro. Car. 446. Moyſer and Grey, 
If Pledges de Proſequendo are not found, and 
Judgment given, the Proceſs is erroneous, 9 Rep. 
. AHuſjeys Caſe "# 
May be But theſe Pledges may be foundito the Sheriff, 
found ar Or in Court, at any time before Judgment, but 
any time not after. _ 
— no Af upon the Writ to have retorn of the Beaſts | 
Scire far, Of the Pledges, the Sheriff retorn nibil, then 
2g2inft the May the Plaintiff have a Scire fac? againſt the 
Sheriff up» Sheriff, q4* reddat ei tot Averia, or tot Catalla ; 
on retom and foof a Baylitt of a Franchiſe, Cok. Mag. 


of nihil 
2s to the Chart. 340. / 


Pledge. 


But 
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the But as to the Pledges de Retorno Heabendo, they 
hall |. are given by the Statute of W. 2. c. 2. and an 
ACC, Aion is given againſt the Sheriff if they are 8 
de- not found ; but this does not make the Pro- 
ceedings erroneous. Per totam Curiam. Tones 

P- 439. Groſſe and Boſcawen. $0 is Tregocoſe and 
WienelÞ; Caſe. | ® 

Pledges in Replevin on Retorno habendo were 
not taken by the Sheriff, according to the Ka- 
tute of W.2. c.2. after the Plaint was removed 
into the Common-Bench by Recordare ; yet 
Pledges may be found by the Court. For the 
Pledges given by the Starute of I. 2. are only 
to give Remedy againſt the Sheriff for his 
negleRt, and the Pledges may be found at any 
time before Judgment, Cro.Car, 594. Tregooſe and . 
IWinnel. 

If a Withernam be awarded for the Plaintiff Wither- 
of the Beaſts of the Defendant, and the Sheritf m2”: 
Retorns he had taken the Beaſts of the Defen. ****% 
dant in Withernam; but none comes from the 
Plaintiff to have them. And now the Plaintiff 
prays a Writ to the Sheriff; to deliver the #ither- 
nam to him; and the Defendant prays, that the 
Plaintiff gage Deliverance ; and laich, thac part 
of the Beaſts which he took. are dead by the 
defaulc of the Plaintiff, and the remnant. he is | 
ready to deliver. In this Caſe the Plaintiff ſhall In what 
not-have Deliverance of the Hithernam to him ; fc = 
but it ſhall remain in the cuſtody of the Sheritf, mg 
until a Writ iſſue to the Sheriff, for the Plaintiff gy. geiz- 
to have Deliverance of his Beaſts; and then yerance of 
ſhall come in debate in whoſe defaule che Beaſts the + 
are dead, 44 4ſ.15. yg 


to hin 


| | | . 
Note, If F.S.. be Sheriff, and the Diſtreſs be 
taken by him, there the Wric or Plaine (hall be k 


. " ii Common Form , naming the Sheriff by his 
, F Chriſtian- 


| 
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Chriſtian-name and Sirmname —— gaz J.S.cepit, - 
and not—gze 1 ipſe cepifti ; and the in 
that caſe ought ro make Deliverance, C. Magna 
Charts 139. Reg:Orig:81.:b. % 

A Declaration in Replevin was for 100 Exwes 
_ and Weathers, and it doth not appear how 
many there be of Ewes , and how many there 
x be of Weathers, and the Sheriff is bound 'to 
make delivery of the one fort and of the other : 
For the Delivery of the Sheriff muſt .be accord- 
ing to the Writ, &c. and the Declaration was 
held ill. But Ewes without addition had been 
ood enough,and the Sheriff muſt have delivered 
he one ſort and the other, if the Writ be for 
Oves matrices the Sheriff cannot deliver Wea- 
thers: Soif for black Horſes the Sheriff cannot 
deliver white, but is ſubje& to Aion on the Caſe, 
Allen p. 33. Moor and Clypſam. 


Of Retorns. 
De Pone. 


The Sheriff Retorns, He had attached rhe 
Goods per plegios, and the Form of ſuch Retorn, 
vide 2. Sanders 333. 


De Recordare fac? Loguelam, Dalt.c.7 2. 


Retorn? ſur Replevin de retorn' habend®, Ibid, 
C73. | 
Retorn? averia elongata, vid.le Form ibid. 


Retorn', quod acceſſi ad locum , & wiſum babere || 
non potus, Ibid. A 
Where the Plaint is in the County Court , of 
the caking and withholding Cattle and Goods; | 
the Entry is thus: 15 


" thids: 


0: Df Replevins. 


S. quieritur verſus J. D. de pl ito Coptionis & in-” 
\J . juſt detertionis averiorum fie S, cont 
wad? & pleg.. Et invenit plegios tams de clampre 
ſwuo proſequendo, quam de averius ſuis retornand,, i 
retorn? inde adjudicetur, (viz.) J.D. & RH. 


* And the Precept of Replevin is thus: 


War. A B. Miles, Vie' Comitar' predif Bal. 
. live Handre# de H. nit non ].S. 


- Ballivo mes bac vice; Et eornm ulterins conjunttim” 


& diviſim, ſalutem. Quia W. P. invenit mibi [uf+ 
ficien” ſecuritatem tam de clamore [uo proſequende, 
quan de averiis ſuis, widelicet, bove ano quem JC, 
cepit & mjuſte detinet,” ut dicitur retirn', fi return? 
mde ahi Secur: Ideo ex parte Dom' Regis wobis &r 

que veftrum conjunftim & diviſim mando , qd 
repleg” & delif fac? prafat W. P. boavem fuum 
wen , (or, averia ſua pradie”, if ſeveral ;) Ee 
quod nat* ſeu, &c. per vad” & ſalvos plegios pre- 
fat ]. C. ita qd' fit ad prox? Comitat' mein apud, 
Oc. tenend* ad reſpondend* prefart W. de plito 
captionis & injuſte detemtionus bovis ſui predit?. 
Et qualit',&c. mibi ad prox* Comitat' meum certifi-. 
cetur ſtu,&c. ſub periculo incumbente; Dat” ſub figillo 
Officis mei diet. 

Per me A. B. Mi, 


Vicecom”. 


; If this Replevin be granted by the Deputy, 
then he muſt ſet his Name to the Replevin 


Per Me T.A.unum Deput' dif? Vicecom', 
ſecundum formam Statk;i. 


F 2 And 
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The Office and Duty of Sheriffs, &c. 
The Sheriff, or his Deputy,before this Pre@p 
made, ought to take (a Bond or Pledge) ſufficient 
Security De proſequen', or Ketorno babendo. - The 
Form of. it isthus: Y. AP 


Overint Univerlt per pzelentes 
me Wilr P. de C. c. teneri & 
hermit” obligari A.B,Wik Dice, Com? 
p:ed* in decem 1ibzis bone, #c, ſol- 
vend? eidem Dicecomiti,Xc. Ad quam 

 quidem ſolutonem,c, 


He Condition, &c., us ſuch, That if the above- 

bounden W.P. do appear at the next Count 
Court to be holden at, &c. and then and there < 
proſecute his Aftion with effef} again#t J. C. for 
wrongful taking and detaining of his Cattel, (viz. 
one Gelding, &c.) as is alledged, and do alſo make 
Retorn thereof, if Retorn thereof ſhall be adjudged 
by Law, and alſc do ſave and keep harmleſs and 
indemnified the above-named Sheriff , Under-ſheriff, 
and Ba bf » for, touching aud concerning the deli- 
very'of the ſaid Cattle, That then, &c. 


Tf the Sheriff delivered Goods, and the 
Plaintiff becomes Nonſuit, if the Defendant be 
ready 'in Court to avow the Taking , then 
there ſhall be awarded to the Defendants 8 
Retorn of the Beaſts in this manner, 


A.B. Mil, Com' pradif* Ballivo Hundred" de 
H.&c. 


Vide Dalt.52 3. x 
Accedas 


© - 0 06 


Chap.s. Accedas ad Cur*. Z 


*Accedas ad Curiam, Recordar? far Loquelam, 


If Falſe Judgment be given in any other 
Court Baron than in the Sheriffs County Court, 
then the Writ of Faux Fudgment i is called Aece- 
das ad Curiam. 

By this Writ the Sheriff mull make a Record 
of the Plea , or Suic, in the preſence of -the 
Suitorss, and annex the Record ſo made to the 
back of the Wrir , and Retorn and certifie the 
ſame under- Seal , and the: Seals of the four 
Suirars. 

Note, Nothing but the Plaint ſhall be removed, 
if they be ar lſſne. 

The Form ofthe Retorn of the Accedas, wid. 
Wilk. and Dalten 200. 

Vide Greerwood of Courts, and Dalt.c.60. 

And wid. Greenwood of - Recordar* fac? Loquelam, 
and Dalt.201,242. 
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It's a good Retorn, that after the receipt of Reon 


the Writ , and before the retorn theredf , no 
Court was holden , or that the Lord would not 
hold the Court , or that the Suitors wanld not 
deliver him the Record. .- 

The Form of the Retorn of A. Pone i in 1 Replevin, 
vid. Dalt.c.70. - 

Rs Form of a Recordar? fad Lequelam , 1d. 


"The Sheriff muſt openly read this Writ in. 


Court, and retorn the ſame under his own Seal, 
and the Seals of four Suitors, and to ſummon 
the Defendant ro appear art the Day of the 


| Retorn. Jdem. 


The Retorn muſt be, Recordari feci Loquelam, 
que eft in eodem Comitat” coram Settatoribus Curis ; 
{and nor, coram me, IdLibid. 


Oa this Wric he may recorn Tarde.-- 
| F 3 The 


Rotorn. 


The Office and Duty of Sheriff, &c. 

The Sheriff may ſend an Accedas ad Curiam 
by a Servant, andneed not deliyer' it in perſon; 
as Co.BurwelP's Caſe, 3 Keb.2.49. Reg.Orig.96, 


Of the Writ of Juſticics. 


This Writ iſſpes out of Chancery direted to 
the Sheriff, giving him Powerto hold Plea in this 
Coure for ARians of 4o s. or above, in Debs, 
Detinue , Caſe, &c. and other Actions perſonals, 
It is fo called,” becauſe its a Commiſſion (and not 
_—_ es; to the: Sheriff to do a man Right 
aad Juſtice; it is Vicowntiel, and not Ret | 
And cho? it be diregted to the (Sheriff, yer the 
Suitors are Judges, and the Wric of Fanx' F 
went lies on their. Erraneous ment ; and it 
requires no Retorn,unleſs the Aftion be removed 
by a Writ of Recordare, and then the Writ muſt 
be Recorned, together with the Record , Firzh. 
N.B | ENS 


The Form is thus in Debt ; 


Ex Vic” Surr', ſalultem. Pre wages — 
Fuſticies A. quod jufte & fine dilatione 

K. 40S. quos ei debet ut dicitur, ficut rationebiliter 

mon#trare poterit , qd* & redd' debet ne amplizs inde 

elamorem audiamus pro defetiu juſtitia, &'c., 


And ſeveral other Forms. Vid. Fitzb. N. B. per 
totumn. 
: Ina Jufticies ; the Fufticier may be holden 
of Accompt; lo of Admeaſurement of Dower , 
Admeaſurement Li Paſture , when a Commoner 
uts,in more Cattle than he ought; ſo of a 
Writ of Covenant, Dalt.504. 
- So Futticies de Curia claudenda, that is, where 
a man ought to Incloſe his Ground againſt his 
Neighbours Ground ; fo of Debs , for Money, 
EILET IE. ww 


#9 


ER TINT | oh; LEOLAe 


: within the Sheriffs Tourn. 


Chap.s. Juſticies. A T5) 
hn nt De i 

- of Nuſance; of Treſpaſs ;by leies of Ty 

the Sheriff may gee and determine Lt 


Treſpafs by an_Enqueſt of Twelve Men , ac- 
cording to the Order. of Common Law : And 


the Plaintiff may Count to his Damage of 20 /. 
or 

Bur if it be 'v &* armis, or contra pacem, the 
Sheriff cannot determe it, therefore that is 

omitted. . 

The Sheri may hald Plea of a Bond: of 
1000 nemg &c. 
fn ar 40 4, was held and deternyned 
re, the Underſheritt, in che abſence of the 


Sheriff; and a Writ of Faux Fudgment lies , and 
nat a Writ of Errer, 2. Leon. p.34- 


Sheriff « Tourn. 


The Tas is a Court of Record , holden be- 
. fore the Sheriff, Magn.Chart.c. 17. 

Leet is derived out of the Sheriffs Tourn , and x1. v4. 
after the grant,of this derivative Leet, the cure of it. 
Sheriff in his Tourn is not to meddle in the 
reach of this Leet; except in cale of Negli- 
uey on. ho Leet', and. unleſs ir be where the 

is forfeited jito the King's hands. | 
If one be-under no particular Leet , he is 


And + Raf, Rep. 74. the Sheriffs Tourn is the 
fipream Leet of the County. 

The Styleis, ; 

Vic' Franc-pleg' Dom" Regis tent” apud L. coram Styit 
Vicecom? in Torno ſue, &'c.. and not Torn Vie tent , 
die apud L.; | 

Or , Cur* viſus Franc” Dow Regis apud B. 
coram Vicecom? in Torno (uo, and not Tornum Vice- 

camitze Tent? c. for Tornum eſt niſi perambulatio. 


F 4 The 


3% The Office andDuty of Sheriffs,&c. © / 


The Tourn is incident to the Office of She-. 


_ things Pre- 
"he Jurifdition in reſpeat of ” 


riff, 4 Rep.3 3.Mutrow's Coſe. 


ſentable. 
| C place where. 
What things are Inquirable in the Sheriffs Tourn, 
ah and what not. | 


Nothing ſhall be Inquired before the Sheriff 
in the Tourn, but A&ions- Popular, Common 
Nuſances, Afrays and 2jpod-ſhed, 4 H.6.10. 
 Afaulemadeon a man is nor Inquirable there, 

It being but a Tort to a particular perſon , for 
which Freſpaſs lies, 4 H.6.10. | 

The ſtopping of Water ; which is a Nuſance 
to the Country People, may be Inquired there ; 
for it is popular: So of a Bridge, 4 H.6.10. 

They may amerce for Common Nuſlances ; 
and fo may Stewards of Leets, notwithſtanding 
the. Star. of Marlbr.c.18. | dr 

He may Inquire de Aſiſa panir, and Cervitie 
- — y Stat. Walie 'ip Magn. Charts 
45. Coke. © . ds | 
- If he find in his Tourn, that'a perſon hath 
erected a Purpreſture in the King's High-way, 
he may abate it, 29 E4.3.21.b. 

In what © What is Preſentable in a Franchiſe ; as de- 
caſes what fault in Repairing a Cawſey is not preſentable in 
4 the Tourn, becauſe out of his Juriſdidtion being 
Frauchife, 12 the Franchiſe : But if the defaule be in the 
;s preſent- Lord for not Repairing ir, this may be preſented 
able in a int the Tourn ; becauſe the Franchiſe was firſt 
Tourn, or qerived out of the Tourn; 10 H. 4. 4. 17 Far. 
_ B.R. Loader and Samuel. > 


Where 


Chap. 5. 'Sherifts Tourn, 


Where and what Inquiſitions or Preſentments taken in 

* the Sheriffs Tourn , ſhall be preſented to the Fu- 
ow of Peace, and bow they ſhall proceed upon 
ghem. | 


By the Statute of 1 E4. 4. e.2.' the Preſentments_ 


ſhall be by the Sheriff at the next Quarrter- Seffi- 
ons, and there ſhall be Inrolled ;” and upon this 
they aſſeſs the Fines and Amerciaments;, and: 


ſhall make Proceſs to levy it to the uſe of the 
Sheriff, Fones 300. Griffith and Bedle. 


Sheriffs Tourn, when and where to be kept. 


By the Statute of 21 EZ. 3. c. 15. the Tourn 
ought to be kept infra men/em poſt Feſtum Paſchz, 
& poſt Feſtum Sanii Michaelis, '31 Ed. 3. 


c, 13. 


Who ſhall be amerced for nat coming to the Sheriff 


Tourn, or not. 


Not a Baron » not Tenants in Ancient Demeſn. 
I ſhall cite a Caſe or two as to Pleading in 
Actions about Amerciaments, for further Expli- 


. Cation. 


you | 
Treſpaſs for taking a Bullock. Defendant 


Juſtifieth , becauſe at the Sheriffs Tourn , held 
mfra mggſoes Paſchz, (viz.) 18 Apr. the Plaintiff 


was preſented for not appearing *at the ſaid 
Tourn , being debito modo ſummonitus , and 
Amerced by theJury, which was affeered by 
four of the Jury at 40s. And after at- the next 
Seffions of the Peace, (wviz.) 22 Apr. it was cer- 
tified and ratified by ſuch Juſtices of the Peace; 


. whereupon the Steward made a Warrant to him 


to leyy it, and fo fold it. 
G 4g : The 


«> 
* 


74 The Office addDuty af Sheriffs &cc. 
"The Plaintiff demurrs: 
I. Recauſe the Defendans doth not alledge, 
that the Tourn was kept ſs menſem poſt} Feſtum 
Paſcha ; but infre mes/em Paſchz, which may as 
well be before EaFer as after, 21 Ed.3.15. 
2. Becauſe the Amerciament is alledged to be 
made by the Jury, and affeered by four of the 
Jurors, where. always ought ta bealſeſe by the 
Court; for its a Judicial A&t,and ſhall be affeered 
Aﬀeer® by the Afcerers appointed, Lib.Intr.11 g. 
— - That the Amerciament was levied by the 
Dialena Bayliff byWarrant from theSteward, 
of the Court, where (by the Statute of 1 Ed. 4.) 
it is appointed, that no Fin&-or Amerciament in 
the Tourn ſhall be levied, unleſs it be certified 
at the next Seffians. of the Peace by Indenture, 
and Enrolled , and by Praceſs made from the 
Juſtices to the Sheriff, &c. Griffith and Bedle, Cre. 
Cari27s5. 


Judgment for the Plaintiff. 


In Treſpaſs, the Derendant Juſtifies for an 
Amerciament ſet in the Sheriffs Tourn, and 
jans were taken to nt: 7 
3. Becaufe he Juſtified by Precipe. to him law- 
* fully granted, and faith nat at what place. 
2. fie preſcribes for a Tayrn to be held, and 
dath not ſhew any, or what C. 
Preſcrip» And by Hutton, a Preſcription for a Tourn, 
tion by 2 or ag Hundred Court , by a que Eftate is naught, 
ReeEftate. hecauſe it lies in Grant, and is not manureable z 
but he qught co have faid, Thar the King, and 
all chey that were ſeifed of the {4id Hundred 
have had, and from the time,&c. 
* And per Cur. Except he ſhewed before whom 
the Tourn was held, it was naught; and it ought 
to be holden before the Sheriff , « Brownd. 198. 
Darney and Hardington. FAD! 
ath . 


SHS BYE 


LE ES IT EET-T 


co 


Oath of 4 tote taken 
riffs Tourn, C. Magna Charts 73,147,148. 


Hundred Courts. 
Vid. fuprs tit. Baylef's 


Itis derived out of the County Caurt, for the 
Eaſe of the People, as the Leet was out of the 


Tourn. 


_—_ is thus: 


d: B. in Comitat? 
B. pars ioand ger or prr 


Vide pleis 4 Inſt.267. 
And the Forms of Droceodings inthis Court. 
Vide Wilkinſon. 


77 ups. mas 
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6 - ie Office and Duty of Sheriffs &c. 
we E. Fit "0g _ 


CHAP. VI. 


' Of the Original Proceſs in Real Ations and Per- 

© Yn Ations, with the © Retorns, as Summons, 

Attachment, &c. Of Mean Proceſs, what Ar- 

; reft 'by*tbe Sheriff or Bayliff. ſhall be good or n : 

Of-1hbe Bayliffs ſhewing bu Warrant : What Ar- 

reſt #s good as to the time of the Arreſt, before or 

after the Retorn, in reſpelt of the perſons Arveſt- 

ed, who are priviledged or  protetied from Ar- 

" 1768Þ6dr-n0}, in regard of:Ptrſons or Courts: where 

Arre#t ſhall be Lawful. or. nat, in reſpe# FA the 

® Warrant. Of Warrants to Special Bayliffs or * 
known Bayliffs : of Pledges de Proſequends. 


Of Original Proceſs. = 


E T it be obſerved that regularly Writsare 

directed to the Sheriffs or Coroners, but in | 

ſpecial Caſes to the Plaintiff himſelf or to others; * 

to the Party, as a Prohibition,ze exeat Regnum ; to | 

others as toJudgesTemporal and Ecclefiaftical or * 

Civil, to Serjeant at Armes, to Mayor and Bay- * 

lifts ; and where the Sheriff is Judges of the Court, | 

, a Writ which ſhould have been Fireaed to him, * 
ſhall be direfed to the Serjeants of the Mace, 
z. e. where there are ſuch Serjeants, Pratt. Reg. 


45- | 

The Original Proceſs in Real Ations is a Sum- 
mons, 10 in all Perſonal Acions except in Treſ- 
paſs, and in that there is no Summons ; but At-, 
tachment and Diſtreſs in a Real Adion, the= 
6heriff ſhall ſummons the Tenant upon the Land 
in demand ; but in Perſonal A&ions the Sheriff+ 
muſt ſ{ymmons the Defendant by his Perſon + 

An 


Chap.6s, Of Original Proceſs. . * #77 
And in a Prcipe there oughe to be two Simmo- 
ners, 5.e. two good ſubſtantial Neighbours. 
If the Tenant be ſufficient, he muſt retorn 
Dey. two common Pledges for the Plaintiff, and then 
ons, the names of the Summoners thus, | 


Ar- | 
”; Reſpon? A. B. Vie Comit info ſei ple 
Ar- proſequende. 
? or $77 Doe. . 
eft- T Rich. Roe- 
Ar- | 
bere f- Summonitores infra nominati, J. S. the De- 
the fendant. 
4 a "- VV. Browne, * 
F. Cook. 
But if the Tenant ( or Defendant ) be in- 
ſufficient, then the Retorn muſt be thus 

Ire Reſpons' A.B. Vic Cow? infra ſcript” plegij de 
in | | proſequend', | 
rs; | F. Doe. 
to | | R. Roe. 
y- | Infra nominatus J.S. nibil bobet in Ballivs mes 
rt, | per quod ( or unde ) ſummoniri pote#F, nec eſt 
m, * | invent*. in eadem. P 
=; (IF it be in any Real ARion, or in any Aion 


of. Annuity, Debt, Covenant, or other Writ 
where Summons lieth.) 


If jn Treſpak,, it is thus, . 


 - Infra nominatus C.D. nibil habet in Balliva mes, 
per qd Attachiari poſit, nec eſt invem* in 
Balliva mea, 


If 


x3 * The Office ad Duty pf Sheriffs, Ec. | 
If ewo Defendants, name them ; if mores 
name the two &- ceteri Defenalanter infra wone- 

1f upon Diſtreſs, then chus, ; 
Infra namine; A. B. vibil bobet in Terrs, Tene- 
mettis & Hereditamentis infre ſcriptis per 

gurd ipſum diftringere poſſum. 


If the Sheriff will delay the execution of the 
Writ he may return it in two manners. 


I» Infra nominat' J. S. non jnvenic mibs W.- 
de proſequendo ; for in all fi fecerit te pE 
THe. 


| The Sheriff is to take Sureties or Pledges of 
- —— or elle he need not execute the 
rit. 


2. Ifnd Breve mibi deliberat' fait, (or mibive- 
nit) adeo tarde, qd? illud exequi non potni pro» 
prer Brevitatem tempor. 


And the Sherif may retorn 2arde in every 
Writ, except in an Attachment and in a Capias, 
* But theſe Retorng muſt be true, or elſe the 
| Sheriff is puniſhable. £22 
Attachment is by gaods and differs from ari 
Arreſt which is only of the Body of a Man, 


' The Form of the Attachment is, 


Pone per wvadies & ſalve plegior B. 9a fit rarer; 
- Log reſpon ry t rok -- # 


At- 


T-Y, 


Chap.6. Of Original Proceſs. 
Attachment may be made by Pledges as well 


as by Goods ( /cilicet ) by finding P or * 


Sureties to appear. The Pledges ſhall not be 
bonnd in any ſum, as Mainpernors are, and 


| __ ſhall be amerced, if he appears not. 


here the Writ is, Pome per wadios & ſalve 
plegios,there if the Sheriff find the Party, he may 
attach him by his Pledges ; if he find him not, 
” may attach him by his Goods, Firzb. Rex. 
Vic. 57. 
For Offences againſt the Crown which touch 
Life and Member, the Attachment ſhall be by 
the Body. 


If the Defendant be attached by his Goods, 
the Rerorn muſt be . 


J. D. infre nominatws, Aittachiatus eft per unam 
patellam prev 10d. If of deal things, ad 


welentianm, Oc, / 
/ 
The Form of the Retorn of Difringas, Vide 
Dalton, 223. | 


In Debt or Trefpaſs upon the Diſ#ringae:s, the 
Sheriff retorned but 6 d. Iſſues, and _—_ amer- 
ye: be 94 4 

o the words of the Diffringes be qd* diftring* 
omnes Terras & Catalla ſua in Balliva —_ 


per 
yet the Sheriff ought to diſtrain him but reaſon- 


ably, and not according to the words of the 
Writ, Kiel. 117. 


Mean 


79 


80 


Skewing 
the War- 
rants 


. him in another County, but he cannot beat 


—— 


——_— q_—_— ——— — I —_FT roomy 


The Office and Duty of Sheriffs,&e. 
| Mean Proceſs. 


What Arreſt by the Sheriff or Bailiff ſhal be good 
and 46. gi wot, either as to the manner of 
Doing, the Time, or in reſpeft of the Warrant or 
the Perſons Arreſted. 


As to the Manner, 


It's commonly ſaid, a known Baylif need not . 
ſhew his Warrant altho* it be demanded, nor a 


ſpecial Bayliff without demand: As to London, in + 


Mackally; Caſe its ſaid, the Serjeant need not to 
ſhew his Mace, becauſe he is ſworn and known, 
altho* not to the Party, 9 Rep. Mackallys Caſe, | 
And yet in the Counteſs of Rutlands Caſe its * 
held a General Arreſt by a Serjeant by ſhew- # 
ing his Mace and touching his Body with it, by * 
ſaying Sir 1 Arreft you, is inſufficient, for he 0: 
ought to ſhew at whoſe Suit, out of what : 
Court, for what, and of what Retorn, that the * 
Party may know what to do, 6 Rep. 52. | 
| Where the Sheriff doubting a Reſcue, cauſeth 
the Serjeant ofthe Mace to arreſt one firſt on att 
Action of 1co /. entred in London according 'to 
Cuſtom, and afrer the -Sherift arreſts him by 
Cap? ad Satwfac', this is unlawful, and the Serje- 
ant was ſeverely puniſhed, and the Court difli- : 
ked ſuch feigned ARions againſt Law. - 6 Rep. 


y = . 
: The Sheriff muſt not diſpute the Authority 
of the Courr, tho? the Proceſs be grroneous, Vid: } 
infra, & Dalt. 106, 107. of 

If the Officer comes to Arreſt a man, -and 
he flyeth, the Officer may purſue him and take 


him, &«5. becauſe he was not arreſted. [- the. 


ority | 
, Vid: | 


, and 
] take 
| beat 
If the 


Chap.6. Of Arreits, . 8x 


* Arreſt of Bayliff he flyeth or draws Weapon, 
he may. 
_ -If a Special Bayliff by force of a Warrant on Arretting 


a Capias in Proceſs, enters into the Houſe of F.S. 7. D. in 
the Door being open, and there takes F. D. Stavgers 
againſt whom che Writ is, the Proceſs is well _ 
ſerved as to F.D. and all Strangers : And if any 
Stranger reſcue him, he at whoſe Suit he is ar- 
reſted ſhall have Action againſt him. 2 Rolls 
Abr. 277. Hodges and Marks Caſe. ® 

A Capias was retornable on All Souls Day, 
which is non dies Furidicws, which the Sheriff 
retorned, and ſo let the Party go, itis a bad 
Retorn ; the Writ. was good, and the detaining 
of the Party on it Lawful, and he was com- 


-manded to bring him into Court. Pop. 205: 


As to the Time. 


Tf the Sheriff arreſt a man before 4 Writ to Of Arreſt 


him delivered, it is a Tring yet in the plead- Þ<fore the 


ing he need not ſay that the Writ was delivered. Writ calle 


It ſhall be intended that the Bill of: Middleſex 

was delivered to the Sheriff before the Arreſt, 

and before the Warrant made : For the Arreſt 
being after the proſequtjon of the ſaid Bill of 
Middleſex, and it being ſaid in the Plea, that the 

Bill was proſecuted on qd the Sheriff makes jrena- 
his Warrant, it ſhall be intended to be delivered mear in 
to the Sheriff before the Warrant made : And Pleading- 
if it were not fo, the Plaintiff ought to have 
ſhewed it in his Special Replication ; but he ha- 

ving demurred to it has lolt the advantage. 

. It a Latitat retornable die Lune prox? poit cras” Arreſt on 
Sane Trinit? (which is the 10th of Fly) comes ** 47 of 
to the Sheriff co arreſt F.S. he may arreſt him ,994.” 
on the ſaid 10 day of July. 2 Rol. Abr. 378.” © 
May and Hoper. So a a in Proceſs may 

be 


= 


$2 .The Office and Duty of Sheriffs,&c. + 


be exetuted the day of- the Retorn. So a Ca- 

pias ad ſatisfaciend?, But 
But not a The Sheriff upon a Capias in Proceſs, may not 
ter the 8Y arreſt the Party afier the day of the Retorn and 
torn and before the quart die poſt ; as if the Writ be re- 
beforethe tornable Otab* Pur”, which is the gth day of Fe- 
quarto die bruary, and the Sheriff arreſts him on the 10th 
pope. day, the Arreſt is ill ; for the quarto die poſt is 


but a day of grace, and the party may appear 


before that day if he will. 33 H. 6. Siderfin 229. | 


His Office Ella and Fackſon. And tho? the Sheriff may re- 
gwad ar- turn his Writ after, yet his Office quoad arreſt- 
reſting is ing is determined on the Eſſyn day, ſo that 


— Dalton p. 116. is not Law. 1 Keb. 718. meme 


Efeezn day, Ca/e. 
an A Arreſt in the Houſe, the Door being open 
at ſix of the Clock at Night is good enough. 

By the late Ac of Parliament none can be Ar- 
reſted on Sunday, except for Treaſon, Felony or 
breach of Peace. | 


- In reſpe& of the Perſons Arreſted. 


As if he Arreſt one perſon for another, and one 


that ought mot to be Arrejted on the account of 
Protection or Priviledge. 


The Sheriff had Proceſs againſt one Adderley, 
and he took one Adderby ; it he were known by 
one Name or the other, it is good, alu” not. More 
497.n.548: | 

He ought Jf the Sheriff executes a'Capiar, and there is 
- —_— no Original to warrant it, he is excuſable, but he 
tice of the Mult take notice at his peril of the Perſon and 
Perſon and Goods that he Arreſts, for he is not to examine 
Goods, but whether the Original be fued out or not : But if 
_ he arreſt F.S. initead of F.N. he does it withour 
Ongina'>* Warrant. 


Capics 


— 


a s | = : E 
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Capias againſt G. and E. B. afficms himſelf to 
be E. and is taken, yet this ſhall not excuſe in 
falſe Impriſonment 3 the ſame Law of a Commi/- 
fron of Rebellion. Hardreſs 32.3. Thurbane Caſe. 


As concerning priviledged or proteied Perſons, let us 
ſee who are priviledged from arreſts or not 


Here I ſhall briefly ſay ſomething of a Non- 

. omitras ; of the Office and Authority of the She> 
riff on it. 

| Stat. W.2. c. 39. gives it: For when Bayliffs 

of Liberties had retorn of Writs, upon a Max- 

date to them, they would do nothing. Now a 

Remedy is given by this Szar. commanding the 

Bheriff qd' non omittat propter aliquam” Libertatem, 

quin exequatur Praceptum Dom” Regis. 2 Init; 

451. And . | 

If a Baylif make an inſufficient Retorn, a 
Non omittas ſhall be granted. 2 Roll. Rep. 336. 
=, Attachment is a Non omittss in it ſelf, ergo the 
Sheriff may break the Houle to take the Perſon. 
1 Rep. 18, 33. 5 Rep. 92. 

Vocmm of Sts Now omittas, Cap” ad Satiſ* 
faciend*, and on Mandavi Ballivo, Retorn, Arreſt, 
and Eſcape. Vid. 2 Sand. 98. | 

Pleading Non Omittas, Fieri fac* upon Manda- 
vi Ballivo retorned, 1 Sand. 394 | 
_ . Peers of the Realm are Priviledged ; ſo Dut- pas; 
ceſſes and Counteſſes by Diſcent or Marriage, 
as ingthe Counteſs of Rutlands Caſe, There the 
Sheriff was excuſed by the Writ, tho' it appears 
in that ſhe was a Counteſs, Cike 6 Rep. for the 
Officer ought not to diſpute the Authority of 
the Court ; But Cap' upon Contempt, as Reſcous, 
&c. lies againſt a Peer. Dalt. 194. 


G4 The 
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84 


Clergy» 


The Office and Quty of Sheriffs, &c. 


The Body of a Peer may be taken in Execu- 
tion upon a Statute, if he had not Goods nor 
Lands extendible. Dalt. 105. 

Miniſters in the Chiurch are priviledged from 
Arreſt, Artic? Cler* c. 3. 1 R. 2. c. I5. 1 Marie. 


Ce 3+ 
Kings Ser- Wiltſhire, Underſherift, was impriſoned by the 


Vants 


Reſcue. 


Lord Chamberlain for arreſting Sir George Haſt- 
ings, Servant to the King, upon a Cap? Utlagar”, 
Litt. Rep. 65. Wiltſhires Caſe. 

Per Cur* He may well arreſt him, for it is at 
the Suit of the King himſelf, and he is ſworn to 
ſerve it. And by all the Judges of England, he 
who procured the Commitment of the Under- 
ſheriff ought to pay all the Charges and Ex- 
pences. And it is adjudged in 1 Keb. 40. The 
Kings Servant is not fo Priviledged from arreſts; 
but that the Sheriff ought to retorn his Write un- 
leſs he ſhews his priviledge on the Arreſt. 

The —_ or Queen Dowagers Servants are 
not priviledged. 

In the King and Mowltons Caſe,the Court decla- 
red their Opinion to be, That none of the Kings 
Servants in Ordinary can be arreſted without 
notice firſt given to my Lord Chamberlain, who 
cannot priviledge any perpetually, but in conve- 
nient time muſt either remove ſuch, or make 
them pay their debts; but if the Bayliffs, with- 
out notice, do arreſt any ſuch, the Mefſenggrs 
of my Lord Chambelain cannot reſcue the Pri- 
ſoner by Letter (the Arreſt being lawfuW nor 
by Warrant, but the Party is puniſhable for his 
contempt, for no man can know the Kings Ser- 
vant by his Face, but he may ſhew his Priviledge 
on the Arreſt, 

They alſo conceived the Warrant of my Lord 
Chamberlain tothe Meffenger to take all perſons 
that detain ſuch Priſoner, is a Reſcue and ” 

W, 


Is + 


—S. 
. 
. 
. 


Chap.6. Pziviledges, Pzotection. | 
Law, and is to be only againſt the Plaintiff that 


35 


ſued, for the Bayliffs had the Kings Warrant to 
arreſt, and had no notice before the Arreſt, 
that he was the Kings Servant. This was Sir 
George Hamiltons Caſe one of the Privy Chamber. 
2 Keb.}. 

If rs Parliament man be arreſted on Mean puliamear 
Proceſs, or taken in execution, it*s proper for may. 
the Parliament when they meet, to diſcharge 
him, for in Sir Rich. Temples Caſe, the Juſtices 
doubred whether they could do ic or not. Twiſ- 
den demanded why he Jid not ſve his, Writ of 
Priviledge out of Chancery upon the retorn of his 
Eletion. Siderfin 42. '2 Keb. 3. Sir R. Temples 
Caſe. 

Clergy-men called to the Convocation have the 
_—_ priviledge as Parliament-men have. Dier 
0. 60. : 

By the Court of Chancery one was diſcharged Chancery 
from an Arreſt, being done as he came to put Friviledge. 
in his Anſwer. 1 Rep. in Cb.g2.& p. 22. There 
is a Chancery-priviledge from Arreſt, and privi- 
ledge in other Courts for Officers and Attor- 


neys. 
As to Prote&tions the 24 [»ſtit. p. 56. upon Protettions 
Stat. is very full, Al} Protections that 


are not Legal, which appear not in the Regi- 
ſter, or warranted by our Books, are expreſly 
againſt the branch of Magna Charta 1 Inſt. 131. 
Nulli differemus juſtitiam. As a Protetion un- 
der the Great Seal granted to any man, dire&- 
ed to the Sheriff, &c. commanding him that 
they ſhall not arreſt him during a certain Time, 
at ſuch a mans Suit, which hath words in it, per 
Prarogativam quam nolummn eſſe arguendam. 2. Inſt. . 


56. This Prorection was adjudged to be void. 
Gin -- In 
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Diverſity 
between 
Warrants, 


Warrant 
falſe as to 
Miſnomer, 


The Office and Duty of Sheriff,&c. 


In reſpe& of the Warrant, what is (good or not to 


Juſtific Arreft: Or where Arreſt ſhall be lawful 


or juſtifiable by force of a Warrant or not, and 
where its good without ſhewing the VVarrant. 


A Warrant made to three conjunFions & divi- 
fm; this being a Warrant for execution of ju- 
ſtice may be ſufficiently executed by two. 2 Rel. 
Rep. 137. VVhite and VV. Uber. 

So a Sheriff makes a Warrant to four & cuili- 
bet eorums, qd" ipſi caperent : Two of the four take 
him, it's good. Yelv. p.25. King and Hobbs. 

For Warrants of this kind are not to be reſem- 
bled to Warrants or Authority to make or take 
Livery. 

A. Warrant to two men joyntly to Arreſt ano- 
ther, either of them may do it. Cok. Lirt. 18x. 
Vide Crok. EI. 913. Meſme Caſe. 

The Sheriff upon a Kill of Middleſex makes 
his Precept to the Bayliff of VVe#minFer ro 
arreſt F. Ferrers Kr. ubi revera he was not Knight 
but Baronet ; this was not a good Warrant, and 
the Deputy Bayliff being killed by Sir Fohn's 
Servant, it was not found murder in the Servant, 
becauſe his Warrant was not good, and upon 
the Tryal he was acquitted. Fores p. 346. the 
King and Ferrers. 

The Sheriffs Bayliffs cannot execute a Writ 
directed to the Sheriff without the Sherifts War- 
rant, and if he do he is liable to an Attion. 

If the Writ comes out of the Kings Bench, then 
the Warrant mult be, Ita 94" habeam Corpus ejus 
coram Dom” Repe, Oc. 

It our of the Common Pleas, then it muſt Ge 
Ita qd babeam Corpus ejus coram FJuſticiariis Dom? 
Repair, Oc. | 


VVhere 


OR—_—_ TROY 
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VVhere the VVarrant ought to be ſbewed or not. 


If three Writs of Capias ity Proceſs at the ſaie A General 
of F. S. againſt F. D. are direced to the Sheriff, A** vp: 
and the Sheriff makes three Special Warrants to —_ 
one Special Bayliff ; and he comes to F. D. and yay 
arreſts him generally, without ſhewing him in 
what Action, neither is it demantded, of him ; 
but preſently ugon the Arreſt, a Stranger Ref- 
cues him, Action on the Caſe lies againſt the 
Stranger for all the three, for this was an Ar- 
reſt in Law uponall.77. 16. Fac. Hodges and Marks. 

So if the Wrics and Warrants were at the reſcue. 
ſuit of three ſevgral perſons, and the Baylff ar. 
reſts him generally as before, for this is a good 
Arreſt for all, and all ſhall have Actions for the 
Reſcue. 14, ibid. 

He is not bound to ſhew his Warrart at firſt, 
or to ſhew at whoſe Suit it is, before he had 
peaceably ſubmitted tothe Arreſt, Cro. Fac. 15- 
Hodges*s Caſe. 

But in the Counteſs of Rutlands Caſe it is hol-' 

. den, when the Sheriff or other perſon by his Au- 
thority arreſts another, he ought upon the Ar- 
reſt to ſhew ar whoſe Suit, out of what Court, 
for what Cauſe, and when the Proceſs is retorn- 
able, to the intent that if it be upon Executi- . 
on, he may pay it, and free his Body, or agree 
wich the Parzy, or put in Bayl according to the 
Law, and to know when he ſhould appear. 
This is meant after a peaceable ſubmilfion, Cre. 
Reports, the Caſe of Hodges and Markes thus , 
which is a Leading Cale in the Point. Bute when 
the Party makes reſiſtance or flyeth, be need 
not make ſuch Declaration. 
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The Office and Duty of Sheriffs,&c. 

The Baylif who had two Warrants againſt 
one, at the Suit of F.S. laid his hands on him, 
and having both the Warrants in his Pocker, 
he ſaid I arreſt, you 'by force of a Warrant I 
have, but did not ſhew ir him, nor had it in 
his hands, nor told him at whoſe Suit. ( This 
was nata Bayliff conus. ) 

The Court reſolved, 1. This Arreſt without 
ſhewing .the' Warrant and telling. at whoſe Suit 
till the other demanded, -is legal. 

2+ This Arreſt without having the Warrant 
in his hand, and having both Warrants about 
him, is well enough, tho' he did not ſhew by 
which of the Warrants he arreſted him. For 
he being under the Bayliffs Avreſt, is in cuſto- 
dy there for all Cauſes, for which the Sheriff 
had made his Warrant againſt him, tho' the 
_—_ or Bayliff do not mention any ſpeci- 
ally. 

And Rolls C. J. in another Caſe,” took this 
difference ; a Special Bayliff is bound to ſhew 
his Warrant to the Party whom he is to arreſt, 
otherwiſe the Party arreſted is not tyed to obey 


him, but he is not bound to ſhew his Warrant 


to a Stranger, 

But a known Bayliff, 4. e. one that is common- 
ly known, is not boynd to ſhew his Warrant to 
any. 

A ſworn and known Officer ( be he Sheriff, 
Underſheriff, Bayliffor Serjeant ) need notſhew 
his Warrant, yet upon the Arreſt the Officer 
ought to declare the Contents ot the Warrant, 
wt ſupra. 

If Officer arreſt a man before he has a War. 
rant, and afterwards procures a Warrant, yet 
the firſt Arreſt was unlawful. 
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So if the Officer do make a Warrant for Sum- 
mons or Arreſt, not having the Original Writ 
or Proceſs warranting the ſame, if ir appear to 
the JuUges, they ſhall commit the Offender to 
the Gaol till he has paid 10 /. to the Party grie- 
ved, and 20/. to the King. But a Capias with- 
out Original, is ſufficient Warrant to the She- 
riff, 4.3 Eliz.c. 6. 1 Jac. c. 25. p 


Of Pledges de Proſequends. 


The reaſon of Pledges in ARions is, 1. SeCU- The reaſon 
rity for the Kings Fine. 2. For the benefic ofof Pledges. 
the Defendant, it Judgment be given againſt the 
Plaintiff, Taking of Pledges is to the intent 
that the Party Plaintiff, ſhall proſecute his Suit. 

The Sheriff was at ele&ion (formerly ) whe- 
ther he would ſerve the Writ or not it Pledges 
were not found, but now its held they may be 
found hanging the Writ : Formerly if the Plain- 
tiff ſued one unjuſtly, the Judges would amerce 
the Plaintiff grievouſly cill the Statute of Mode- 
rats Miſericordis was made. 3 Bul#. 277. Dr. 
Huſſy and More. N 

Now if no Pledges be retorned,it's not aided by ſeofayle. 
Stat. 18 Eliz, which aids inſufficient Retorns, 
bur not no Retorns , and therefore the Perſon 
againft whom to have Judgment is nor retorn- 
ed, for the Judgment ought ro be againſt the 
Plaintiff and his Pledges, and fo this is no Re- 
torn. I Rol. Rep. 447. 

If upon the Original Writ, Pledges be not 
retorned ( becauſe the Writ commands that if 
Pledges be found, that then, &c. and it is to che 
Kings diſadvantage if Pledges be nbt found ac 
the loſs of his Fine) it's error. But the Sheriff 
may make Replevin without Pledges finding, and 
it 1s at the Sherifls peril if he doth not cake 

| Pledges. 
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King or In- 
fant not to 
find Pled- 
ges. 


Freſidenr, 


The Office and Duty of Sheriffs,6c. 


Pledges. Vid. ſupra tit. Replevin. Cro. Car. 594- 
Tregooſe and Winnele, 

 InB,C. Pledges muſt be endorſed on the Ori- 
ginal, tho' they may be filed at any time after 
the Retorn thereof, 2 Keb. 299. Hedges Cale. 

Vide pluris ſub titulo Replevin. Vide | ſub th- 
tulo ſur Summons and Attachment. 

Neitherthe King nor Infant ſhall find Pledges, 
for no Amerciament ſhall be upon their default, 
therefore it were in vain for them to find Pledges. 
2 Leon. p. 4. 

Scire fac againſt the Sheriff for taking inſuffi- 
cient Pledges. The Form of the Sheriffs retorn- 
ing that he had attached the Defendant by 
Pledges. Hutt. p. 77. Trewor . and Michelborn. 2. 
Sand, 33 3+ 


CHAP, 
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CHAP. VII 


Of Bail. Of Special Bail. VV ho ſhall take Bail, 
or not, Of Bail Bonds. Explication of 2.3 H.6. 
C. 10. The deſign of the Statute. The Form to 
be obſerved according to the Statute. VVhat Obli- 
gations and Conditions are within the Statute , or. 
not. In reſpet# of the Perſons and Officers to 
whom they are made. In reſpe& of the Form ; 
Of the Courts, and of the Sureties. The meaning 
of the words colore Officii, Of the pleading 0 
the Statute of 23 H.6. And when and bow to be 
pleaded. What Appearance to a Sheriffs Bond is 
good, or not. Of he Sheriffs Retorn on takin 
Bail. Of Inſufficien Bail. Of refuſing Suff 
cient Bail; and the Remedy againſt the Sheriff 
for ſo doing. The Sheriffs | "—_ this Statute in 
Attions brought againſt him. Of Fail Bonds, 
being 'diſcharged or aſſigned. Of other Bonds , 

8 #e/ides Bail Bonds, entred into to the Sheriff ; As 

" for being a true Priſoner ; Saving harmleſs from 
Eſcapes ; For Fees fc. And the Pleadings there. 
unto , with all the late Caſes and Keſolutions 
relating thereunto. 


FR Of Bail. 


Ail is fo called , becauſe the Party bailed is 
delivered by Law into the Cuſtody of thoſe 
that are his Bail, and who are to anſwer the 
yy if they do not produce the Principal to 
'F We” 
The cauſe of Marking the Roll for ſpecial = . 
Bail in the Kings-Bench is, becauſe the Cauſe of ,,, rai, 
Action does not appear upon the Latitat, by andin 8.6. 
which the party is Arreſted , but it is made» {0r1gK- 
appear 


_ 
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_ appear by the Declaration 3 but in the Common 
Pleas, where they proceed upon Original , the 
cauſe of Aion does appear. 
One in Ex Now one that is in Execution in Cuſtody of 
ecution in the Marſhal of the Kings-Bench , is not com- 
Cuſtody of pellable to find Bail, if another Action be brought 
ſhalt 5 againſt him; but if he be in the Fleet on Exe- 
Shs cution, and an Aion be brought againft him 
pella. © _— 
lable w in the Kings-Bench, he muſt either be Removed 
find Bail and Committed to the Cuſtody of the Marſhal, 
- _— or elle he muſt put in Bail to the Action. 
gbroughe {© is the Common Courſe of Londen, upon 
again Plaint before the Sheriffs, and a Precept to the 
him. Serjeant to Arreſt one,the Sureties ſhall be found 
Aliter in and offered to the Sheriffs, not the Serjeants. Soin 
—" q Inferiour Mayor*s Courts, Widow and Clark's Caſe. 
rake Bay Therefore in Falſe Impriſonment the Defen- 
In Londen, dant pleads the Cuſtom of London, That on Entry 
of a Plaint in Lendon, a Serjeant may by Parol, 
or otherwiſe, Arreſt the Defendant to anſwer 
the Plaintiff , and ſhews, That F. S. entred a 
Plaint in the Compter againſt the Plaintiff, 
| that he was a Serjeant, and Arreſted him a 
carryed him to the Comprer till he fqrdnd ſufh- 
cient Bail. The Defendant confeſſeth the Cu- 
ſtom, the Entry of the Pleint and Arreſt , and 
that he offered Security to the Sheriff ; and of 
this he gave Notice to the Defengant ; and yer 
he carried him to the Com The Defen- 
< dant demurrs. Per Cur*?, The Serjeant , upon 
tender of Bail to the Sheriff, is not bound to fer 
the party at Large, unleſs the Sheriff ſend a 
Warrant teſtifying this to him, Foves's Rep. 226, 
Percival and Salmon. 
Capias for If a Capias for the Good Behaviour be dire- 
the Good ted to the Sheriff by the Juſtices of Aſize, and 
—— upon this the Sheriff makes a Warrant to F. S. 
to take him, who took him accordingly , _ 
che 
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the party tenders F.S. ſufficient Bail for his 
Appearance ; 'and 7.S. refuſeth it and keeps 
him in Cuſtody. This makes him not a Trel\- 
paſſer ab initio; for 'tis not his Office to take 
Bail, but the Sheriffs, 2 Rob. Abridg. 552, Adam's 
Caſe. 

Neither the Sheriff, nor any Juſtice of the Bail for 
| Peace, cannot Bail one taken by a Writ of Cap' one taken 
Excommunicat?. But he is Bailable by the Kings- *Y ©®; 
Bench, 1 Bulſtr.122. Hall and King. pony 

Capias muſt be taken out, and ſealed and 
delivered to the Sheriff againſt the Bail, be- 
fore he can be taken by a Teſtatum in another Tefaruer, 
County and becauſe in Robinſon's Caſe it was 
never deliverd to the Sheriff , but all Retorned 
in one Term, the Execution was let aſide, 2 Keb. + 
42.4- Robinſon's Caſe. Ss 

The Scire-facias againſt the Bail, uſually is left _ : 4 
four days with the Sheriff before the Retorn of © pa, 
it ; but if it be not it is well enough, 2 Keb.229. Retora, 
Barle-and Potter. 

Judgment in a Scire facias againſt Manucap- Retorn of 
rors, the Bail is liable by the Judgment; and if Scire far” 
they be Freeholders in the ſame County where 8% the 
the Recognizance is made, then they muſt have Gi 
notice and time; becauſe the Scire faciar may 
be Retorned : But if they be Strangers, the She- 
riff is not bound to warn them or give notice , Notice. 
but Retorn Nibi/ on both together ; for this is 
bur of favour to the Bail , who at their peril 
ought to bring inthe Principal. # 

h Aaion brought againſt the Baron and Where the 
Feme,and the Husband is only Arreſted,yet the Husband 
Husband muſt put in Bail for his Wife, it the me aa 
Name of the Wife be in the Writ, elſe he is not a 
bound to put in Bail for her ; for it is the Writ tis Wife, 
that warrants the Bail, Pra&.Reg-4 3. - or not. 
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Yet in 1 Keb.241. the Husband is not bound 
to put in Special Bail for this Wife, if ſhe be not 
Arreſted; but he muſt appear for himſelf and 
his Wife, and muſt find Special Bail for himſelf, 
1 Keb.241, Nevill and Caye. 


Note, Where Bail is put in De bene eſſe (asin a 
Judges Chamber ) the Plaintiff cannot Sue the 
Sheriffs Bond till it be refuſed or ſet aſide; bur 
he ought to except againſt -it in the Judges 
Chamber, 2 XKeb.4.78. 

- But I think he may except againſt it after, 
within a certain time. According to an Old 
Rule, it was within 20 days. 


Of Bail Bonds. 
The Explication of the Statute of 23 H.6. 


This Statute is frequently pleaded in our 
Books, and many Caſes about the Nature of this 
Starute ; and the Retorns and Pleadings there- 
upon we meet with , which if methodically 
digeſted, would be the better and more clearly. 
explained. | 

Let us ſee how tlie Law was at Common 
Law, and before the making of this Statute. 

At Common Law, if the Sheriff had taken 
= man by the Kings Writ , he muſt not be 
delivered but by Breve de bomine replegiando, and 
he was not compellable ro take Bail of any, 
2 Sand.60. 

Bur this Statute compels him to take Bail, and 
the deſign of the Statute is, to. provide againſt 
the Extortion of Sherifls, who would not deliver 
them without greac ſums, Cro.E}.808, Sir George 


Clifton. 
5h Now 
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Now the Statute preſcribes the Form, and that Delign of 
the Sheriff under colour of his Office ſhould not this Sat + 
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oppreſs the party ro make him any other Obli- 
gation , for the Statute makes the Obligation 
void for not purſuing the Form ; but not in the 
Matter thereof. This Statute was made for the 


- Priſoners benefit; for the miſchiet before was, 


That the Sheriff not being compellable to bail 
him, would extort Money to bail him , Adod. 
Rep.228. 

ow this Statute hath Three Branches, as it is 
in Dive and Manningham*s Caſe, Plowden. 

1, Commandmenc and Authority to the She- 
riff, to let to Bail*'ſuch perſons as are Mainper- 
nable: So it extends to Coroners , Stewards of 
Franchiles, Bayliffs, Keepers of Priſons,&c. 

2. A Reſtraining branch, That they ſhall not 
let to Bail ſuch perſons as be in their Ward by 
Condemnation, Execution , Capias Uilagat?, or 
Excommunication , Surety of the Peace, and 
ſuch as ſhall be Committed by ſpecial Com- 
mandment of the Juſtices, nor Vagabonds. 

3-The third is, co make Obligations void,taken 
in any other form than the Statute limits ; That 
no Sheriff , nor any of his Officers and Mini#ters 
aforeſaid , ſhall take or cauſe to = taken , or make 
any Obligation for any Cauſe aforeſaid , or by colour 
w their Office uf 4 fo aſe err of cas 
nor by any perſon which ſhall be in their Ward , by 
the Courſe Fl the Law but by the Name of their 
Office , and upon Condition written , That the ſaid 
Priſoners ſhall appear at the Day contained in the 
ſaid Writ, Bill , or Warrant , and in ſuch places as 
the ſaid Bill,&c. ſhall require : And any other Obli- 
|" taken by them in any oifer form , ſhall be 
void. 


Now 
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Now there are Three Forms to be ob- 


ſerved : 


. q, That it ſhall be made to the Sheriff him- 
EIT. 
2. Note theſe words ( For. any other Cauſe) refer 


*to all that went before , as well thoſe contained 


inthe Exception, as in the Firſt branch. There- 
fore a Bond taken of a man in Execution is void 
by this Statute, and the Surety may plead, this 
was taken by him in Execution as Sheriff, and 
and. the words colore Officii make it void ; for he 
he lets him to Bail who is not Mainpernable 
Plowd.69,80. Dive and Manningham. ' 

3- Note allo (Nor any of bit Officers) it is not 
ſo, and the printed Statute is miſtaken. It is 
not the Sheriff, nor any de ſes Officers , (or any 
of bis Officers) but” not any des Officers ; not 
ejus Officiarii , but alii Officiaris, And fo is Old 
Ra#lial which is in French, and ſo Adjudged in 
Langham's Caſe. 

In Debt on Bond to Lenthal, the Defendant 
pleaded it was for Eaſe; it was held to 56: 


to the Marſhal , tho? he is not one de ſes Offic 
but one des Officers and "Miniſters af Juſtice, 
3 Keb.71. Monday and Fropate. 

And if the Statute be miſ-recited it may be 
demurred. to, as it was in this very Caſe, Cro. El. 
108, Teuſſell and A&on. 


In this Sratute are Three Forms to be ob- 
ſerved: E. 

I. That it ſhall be made to the Sheriff him- 
ſelf. Vide infra. 

2. That it ſhall be made co him by the Name 
of his Officer. 

3- That it ſhall be only for Appearance at the 
day and place, Cro.E}.862.Cotton and Vale, 2 And. 
I 75. meſme Caſe, . 

us 
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But as to the Inſufficiency of the Suretzes, that 
is Matter and not Form," and the Obligation is 


| not void. Vide infr 


4. 
The Statute preſcribes the Form, and that the 
Sheriff under Colour of his Office ſhould not ,;, 6 
oppreſs the to make him any other man- purſue the 
"ner of O igati mn; for Ser va the oo noe 
Obligation vi not z the Form, but be Marter, 
not in the Matter thereofs Therefore the Sheriff 
may take one Surety , or one that has no Land 
} aty, Cro. EL. $58. Str Geo.Clifton's Caſe, 


Ar Ur + 

Rep. 32.Þra aſe. © : 

oy 3 ry ex Rel ariow: Twiſden : Becauſe the 
Sfaturewould make fure work,and not leave it to 
Expoſitions what Bonds ſhould be caken: There- 
fore it was added, That Bonds taken in any other 
form ſhould be void. 


What Obligations and Conditions are 'goed ; 


or mor. 


_ 1. In reſpe& of the Perſons and Officers td 
' " whom'they are made. 


2. In reſpe& of the Form. 


1. In reſpe& of the Officers or Perſons to 
5 Bnch Bond Deputy of a Bayliff of T* 

u iven to a uty of a Baylift o | 
a Franchiſe is void z or ” an Under-ſheriffs —__ 
Deputy 3 it muſt be to the Baylitf or Sheriff of « Fran- 
himſelf, Noy p:69.7avernor's Caſe. chiſe. 

A Setfedtir at Arms , attending on the Preſj- S7J<an* 


dent and Council of the Marches of Wales , is * A" 
not an Officer within this Srar. Cro. Car. 9g. Fobns 
bd Stratford. 
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Bayliffof Tf the Bayliff of an Hundred, which is a 
- Franchiſe, take Bond, -he muſt do it in the She- 
" riffs Name, 3 Keb.21,1179, 127. Monday and Fro- 
ate. 
y This Bond muſt be taken to the Sheriff him- 
Telf, and not to another, Dyer 119. 10 Rep.100. 
7 Ed 4.3. Plowd.Com.68.4.b. 
A Serjeant at Arms in YVales is not within 
the Stat. Stiles 234. Barton's Cale. 
* The Houſe of Commons had Voted one PV, 
guilty of High Treaſon, -and the Plaintiff being 
a Serjeant at Arms took the faid YY. into Cu- 
ſtody; and the Defendant entred into Bond to 
the Plaintiff, Conditioned for the ſaid YY's 
Appearance, who did not appear: Debt was 
brought, andon demurrer. Per Cur*, It's a void 
Bond by the Common Law , ' being entred into 
for eaſe and favour of the Priſoner, and he was 
not bailable. But the Court agreed the Plaintiff 
was nat an Officer within 23 H.6. c.10. Obj.The 
Faarroes RO the mane = _—_ into i 
pearance only, is an Eſtoppel to ſay it was 
other Cauſe. Per Cur, Here is no Eſtoppel ; for © 
Eſtoppel is when the Bond is a good Bond, then 
the Recital is an Eſtoppel; but when the Bond 
is void, the Eſtoppel is void too, Herdreſs p. 464+ 
Norfolk*s Caſe. 
Serjeane to A. Serjeant to the Houſe of Commons 4s not 
ts _ within this Statute, 1 Keb.39 1. Norfolk and Ajl- 
_ This Statute doth not extend to Bond made 
to the Plaintiff himſelf, Allen p. 58. Leech and 
Dawvs. | 
Not taken The Bond not being taken by the Sheriff in 
by = . the Name of his Office, in Debt upon the Bond, 
the name 5h Defendant Jdemurrs upon Oyer. 
of his 
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Chap7. Of Bail Bonds; Wo 
Sed now allotatur ; for the Starure is not pleaded, Pleadiog 
—- it may be for a juſt Debr,z X:5.620. Facquez's © 3'4r, 


Marſhal of the Kings-Bench is within this yarſhat 
Statute, andif he takes Bond againſt this Statute of the 
"tisvoid ,  Cro. El. 66. Bracebridge and V aug hay, Sing® 
9g Co.g8. = Bench 

A Bond to Neele, Sheriff of Warwick, and the 
Bond was to Neele Vie? Com? pre#, and Warwick 


' put in the Margent. Per Dodderidge , This is 


* not a good Bond; he ought to be named Sheriff, 
and of what County, 2 Rolls Rep. 360. Neele and 


Hs to Appearance, where the Condition is god, 
or not. 


” 


Obligation to the Sheriff, to Appear and 


Anſwer, &«. is void by the Statute of 2.3 H. 6. 


Auer to' Appear to Anſwer; for the party by 
the Law may Appear , yer Judgment may- be 
by default , Noy 5 3, 54- Lord Ever's Caſe, 

274. contra 172. Rowles and How. 
Condicion to make an Appearance, quere if 


Obligation was taken by the Sheriff for an Appei 


& Weſtminſter 5 and the Term was 99<%,whers 


| an, and the party appeared ,, a... 
there 5 he had not forfeited the Oienion yew, -— wits 
Mo, , Corbet and Downing, 

igation ſhall alway relate to the day 
comprized, and he ought to appear 
Kings-Bench; or elſe he forfeics his Bond, 


A 


; 


at 


F Condition was , If the ſaid F, D. pers 
fonally appeared,&c. 4 di: Paſche in t 5 dies , to 
Anlwer to F. H. as ſball appertain, and farther 
© do and receive as the Court therein ſh 
H 2 Cote 
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conſider in that behalf, that then, &c. it's a void 
Bond, Cro.El.67 2.Scriven and Dyther. 

Bond for If the Sheriff take an Obligation for the Ap- 

appearance nearance of F. 8. before Proceſs comes to him 

—— to Arreſt F. S. and after the Proceſs comes; this 

othe Obligationis good, Siderfin pit 1. 

Sheriff, Bail Bond was to appear at Weſtminſter die 
Sabbati prox poft Purificar. to Anſwer ; its ill, it 
was ine ndolthe Feaſt-day, 3 Keb.260. Rodd and 
Huans. 

Miſtake of * Bill of Middleſex was Retornable die Veneris, 

the Day. the Condition of the Bail Bond was , If the 
Defendant appeared die Sabbati , it is a void 
Bond, 1 Sand.2 1,22. Bennet and Filkins. 

Toappeaxs Condition to Apgear and Anſwer is good 

mag enough , 2 Cro. 286. tho' Mildmay and Cage 

" hisCaſe was Objected, go ren generally F 
to anſwer any Aion , the 'Wric was of } 
Treſpas, 2 Keb 4.22. Briſcoe and Richardſon. 

Inſenfibl. "The Condition. of the Bond was, if the 
Defendant do appear in Banco Regis ſuch a day, 
then the Condition of the Obligation to be yoid ; 
yet per Cur' both are good : Forif theſe words 
were omitted, it is but Surpluſage, Siderfiw 456. 
Malewerer and Hawkins, 2. Keb.615. meſme Cale, 
Med.Rep.23 5.meſme Cale. | 

To appeax To a Condition to appear before his Majeſties 

at Wefim. Tyſtices of Kings-Bench at Weftminfter. The De- 
fendant pleads the Statute of 23 H, 8. and that 
this was alia forms ; it ſhould be coram Dom? Rege 
ubicunque, Oc. yet it was adjudged good.” The 
Starute is not to be avoided by ſuch miſtakes 
of Retorns, 3 Keb.551,611,627. 

So in Cadwell and Dawkin's Caſe the Condi- 
tion was, Ad reſpond" E. exec in plac Tran. de 
100 |, and the Writ was, Ad reſpond? E. in plas 
cito Treſp? ac etiam bille 1001. de debito, &c. this 
variance is not material , it the Bond be made 

ud 


Chap.7. Of Bail Bonds. 'IOI 
in the name of his Office , and the Condition 
id expreſs the time and place of his Appearance, 
* and at whoſe Suit, ics enough, Cro. Fac.286.Vilars 
p- and Haſtings , Sir Tho. Fones 137. Cadwell und 
m |} Dewkins Cale, ſo. Kerby and Curtis. 
his The, Condition is, If fuch an one who is To appear 
arreſted on a Latitar, appeared perſonally and perionally. 
tie © anſwered,&c. in regard his appearance is nece(- 
- it Þ fary co put in ſpecial Bail, if che party require it, 
md £ the Bond is good, Cre.E/.776. Bowles and Herſteo, 
Dals.446.. 10 Rep. 100. 
HY A Writ our of the Kings-Bench was Return- Appear- 
the Y able out of Term , the Sheriff takes the party ance on 2 
oig BY and takes Bond to appear at the day of the Writ Re- 
Retorn, and for Non appearance brought Debt —— 
zod It - 0n this Obligation: This Bond was void 'by the 7... 
' Statute, and the Sheriff ſhall not be amerced for 
Non-appearance, | nor liable to any Falſe Impri- 


> ſonment bythe » 2 Siderfin 12.9. Tenkins and 
| men party J 


The Writ is placito Tran. the Condition of To anſwer; 
hapogg to anſwer Ac etiam bills 100 1. in Tranſ- ac 
placito debiti is void, being another Writ ; but if #i9"» ile 
the Writ were in placito debiti, or the Bond taken 
only to anſwer. the Writ in placito Tren/. it were 
enough. And a Nil copiat per Billam was 

awarded on Demurrer by the Plaintiff upon the 
Meng nah es 
or ma, I 64- & and p. 711, 
Moor ond Finch. n ha 

Ad. reſpond” de platito debiti is good without 4d Reſpon- 


entioning the Sum. The Bond ought to be made 4end' de 
by the name of bis Office , and ought 2'**ito de 


/ biti, with- 

s Appearance , 
oblerved, the lon nn 
terial , Cre. Mich. 9 Fac. 286. Vilers and Ha- 


flings. 
H 3 The 
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Band ta* 


The Office and Duty of Sheriffs,&e. 
The Sheriff cannot take Bond to appear at 
_ day than,is contained in the Writ, 2 Keb. 


br” an Obligation be taken by the Sheriff after 


ade the the day of the Retorr) , its void by the Statute, 


and is not a ſingle Obligation ; and the Statute 


y 6 was made to prevent ſuch great Oppreſlions, for 


yoid,and 
why. 


On Ar. 
teachment 
out of 


Chancery. 


the party ſo taken after the Retorn, may not be 
kailed without comic before a. Judge ; A and he 
may not do this out of Term without rhe Con- 
reve thie other party, Siderfin 301. AP 
Phelps 

L giyes Bond to the Sheriff, arreſted 
by Attachment owt of the rn, he Con- 
dition was, That the Delhaſns ſhould appear 
ſuch a day in Chancery , Weſtm* «bi 


faerit. This Bond is wa the Statute ; = 
- herethe Joronm —_ it 10mg fuerit, N 
2 Keb 526. Levezer and Redſhaw, S$ 2 34-Bure | 
ion and Low, 3 Keb.599,614. Kirby's Cale. 


As to Courts. 


The Sheriff, by virtue of an. Attachment 

under the Privy- Seal of the Court of +_+— 
_ Ne Obie, z and wv = 
made the Obligation to ore Kings 
Counſel, &c, Per.Cur”, Hire i is no Warrant to 
rake the Body, or the Obligation ; for that Court 
hath not any power by Commiſlion, Statute, or 
Common Law. 
; But the Sheriff ought'to obey the Proceſs out 
of- the Datchy Court, for that is appointed by 
A& of Parliament, but the other is not within 
the Stature , for the Statute ſpeaks of ſuch who 
are in cheir Cuſtody ta courle of Law. So this 
Obligation is avoidable 4 Dareſs » Cro. El. 646. 

Sigh ad Ball, on 122. els Plain 
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Plaint in a Court-Baron of 39 s, and an Cer 
Attachment againſt che Defendants Goods, and 5u9% 
detained till the Plaintiff cauſed a 4o 1. Bond to « 
be made to the Plaintiff himſelf to appear and 
anſwer , and Condemnation by a = and 

che Statute of 27 H.6. This Bond is 

yoid at Common Law. 
Its void alſo for Extortion, becauſe of the Etortion. 


unreaſonable ſum, &c. and the Statute doth oor 


extend to ſuch a Bond, 1 Keb, $72, 873. 
and Kente. 4 
The Condition was to appear before the*Ju- woe xc. 
ftices de B. R. at Weftminfter , and faith not ad cording to 
placita coram Nebii tenends ubicunque, Oc. the. Ya- the Style 
riance is nor material, and by common Intend- ﬆ ** 
ment it is the ſame Court, Sir Tho.Fones 4.6. Kirby - 

and Curwin, 


As to Sureties. 


The Statute faith, That he ſhall take Obliga- Sureties. 
tion with fufficient Surecies4 but this is for the . 
benefit of the Sheriff, that is, for his Indemnity, 
that if he be amerced for Non-appearance of 


the party, he ſhall have his ; for he may 
take what Sureties he thinks fitting, Ado. 636. 
Cotton and Pale. 
Therefore if the Sheriff take Obligation for ona noe 


Appearance, its not void per Star. 23 H. 6. for void for 


'in of the Sureties ; or that the Surety inſufficien- 


had no Land; for the Sheriff may take one 7. ** 
Surety or two, 2 Anderſ.157. 
TheSheriff is Judge of the Sufficiency, and its 

no plea to fay , he rook Bonds of Infiyfficiehr 

vt 18, Cotton and V alc. 

The party that gives the Bond muſt be in the 

Ward of the Sheriff. So is Beaufapge's Caſe , wid. 

10 Rep.99.b. Winch-p. 20,50. on and Bathur/+. 
H 4 | 50 


704 The Office and Duty of Sheriff, &c. 
The Boad So, Condition to Appear; the Defendant on 
wult be  Oyer pleads the Statute: of 27 H. 6. that the 
j-=y. Plaintiff (Bayliff of St Edmondsbury) Impriſoned 
who is ig *h& Defendant without Warrant, and thereon 
Lawful took the Bond, Per Cur?, Itsan ill Plea; for the 
Cuſtddz, Bond muſt be taken of the perſon in Cuſtody, 
* $e, Lawful Cuſtody; and this Bond is voidable 
by Dureſs at Common Law, 3 Keb.756,760.Lord 


—Y and Birket , Sir Thomas Tones 76. meſme 
Dc Sheriff upon a Fiers fac* took Bond of 


the Defendant to pay the Money in Court at 
the Retorn of the. Writ; this is good, and not 
void.by Stat.23 H.6. Vid Dalton 4.43. 10 Rep.99- 
Beaufage 5) Caſe. 


Colore Officii. 


Whit it is, Colore Officii is taken .in melem partem. No 

and to'what Sheriff ſhall take Obligation contrary to the 

ir extends, Statute Colore Officii, one int Execution 

or,not. eſcapes and is retaken, and then a Bond .is made 
for his Enlargement, this is Colore Officit, But if 
a Sheriff take a Bond-for a true Debt; this is 
good, becauſe irs not Colore Officii, ' 2 Leon. 118. 
Philips and Stone. 


Debt on Obligation taken by 'the Plaintiff 

; Sheriff, of the Defendant his Clerk , upon Con- 
: dicion to pay the King* ſilver into che Exchore 
within fourteen days after he received it. .. The 
Defendant pleads Sr. 2.3'H. 6..and averred ic 
was taken Colore Officis And upon Demurrer it 
was adjudged for the Plaintiff; for the Seatute 
doth not intend ſuch Obligation taken of them 
which ate hot to appear, nor.in Cuſtody. The 
Plea that the Bond is taken Celore Officiz, will noe 

- avoid a Bond taken of the party , todo what oy 
bs | gugnt, 


» IB Ov ©@0O0nnaGy TT 


. 6 woot 
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ought, A4o. n. 685. Cartwright aud Dalerworth, 
Keb.7 90. 

: A Bond for Tuition of a Child as Curator, Can 

and to give Account to the Ordinary , is but a r= 

voluntary undertaking of the Guardian , 

not within the Star. __ H. 6. and its 

Common Law, notwichſtanding 3 7 of ho. 

3 Keb.671. 


Note, If the one part of the Cds now 
according to the Statute, and the other nog all 5nd # 


ſhall be void ; for che Statute extends e 
whole Bond , Dive and JManningham PL 65. 
Palmer 378. Noel and Cooper. 

If the riff take Bond for a Point 
this Law, and alſo for a due Debt, the whole 
Bond is void, Hob, p14 %E 


Note, "The Warden of the Fleet, and the Kings 
_ at Weſtminſter , are excepted out of this 


Of Pleadings. 


Regula, This s 6 particular ge Law , and Regals . 
_ cas to be pleade 


murred; þ 


Stature 


be a juſt ho 1 Sand. 1 
bans Caſe, Parker and or 24. Allen 
ny —_ Heb.13. copy 3 Keb,32,0,361.0ckes 


A&A 


"Js 
y 


» 


The Office and Duty of Sheriffs, _ 
A Condition to appea in B. R, accordi 


Cuſtom, at the-Suir M. On Ojer the Defen- 
dane pleads there is no ſuch Cuſtom in B. R. 


-* as the Plaintiff hath alledged, ro appear to an 


At etiam 
Beile. 


Davſs. 


etiam billz , and fo the Obligation void. The 
Plaincitf demurrs, and Judgment pro Querente ; 
wo the Statute of 23 H. 6. is [__ pleaded, 

openings _ But it might be pleaded, 


chgponl in another man- 

han the — and that Statute 

the Bond void for the whole, 2 Keb. 620. 
6.60,181. Forth and Walker. 

the Statute be miſrecited, it may be Demur- 

a” why Hoelbay and Bray, 2 Keb. 278. 


== e, Hens the Court will take notice of it, 
by thc printed Book or by the Record, or other- 


Regus, Topead an Lypeernc, , end not to [6 fon, 


Prout patet per Recordum,' is navg 
So Corbet*s Caſe ; On the Sherifts Bong ir muſt 
be averred a Record in the Rejoynder as well 
as in the Bar, 1 Brownl. 91. oy ant Robins, 
Cro.El.466, Corbet'sCaſe, 2 Keb.250,278. "_ 
and Page, 
bigs 


ſach a _ 

pleads, tha! befro hs Day of the [prong 
the Wrie the Term was pjonennd ord, 
and that there he appeared. The de- 
_ Per Cur”, He ought to conclude his Plea, 

per Recordum ;, for tho? he appeareth, 
his Comme be not entred © Record, 

e corſets his Obligation, and be ought to Con- 
clude his Plea ſo, otherwiſe the Plaintiff cannor 
anſwer thereunto as to ſay Nul tie Record, Cro. El. 
466. Corbet and Coke. el 


Chap.7. Of Pali Bonds. 107 
Debe y a Sheriffs Bond for Appearancs ©, 

in B.R. the Defendant pleads c it ad diem ;; 

the Plaintiff denies it, and by Mittimus out of 

the Chancery it was brought into the Common: 

Pleas, and Judgment there given, Palmer'and 

Steward cited Cro.C ar. 297. #n Lutterel and Eear's. 


Caſe. | c 

Tho” the Bond is made void by AR of Parlia- Ne ef 
ment, yet the party may not plead Now eff fa- f##«m not 
Zum, but muſt plead the | Matter , Jand 7 0, 
take advantage of the At of Parliament, $ Rep. 4 
117. Whelpdale's Caſe. 

In-Debt upon Bond, the Defendant pleads the Traverſe, 
Stature of 23 H. 6. and ſhews that #. was in Thar be 


Bond . was at Large; ebſque hoc that he was good. 
in Priſon tempore onfed; 

not good: For one may be in Priſon, and make 

a promiſe to make a Bond, for which he is En- 
larged, and within an Hour after he makes the 
Bond, the ſame is within the Statute ; it ought 

to have been «b/que boc, that it was made pro dels- 
beratione,?. Leon. 107.Bowes and Vernon,2, Keb.5 12. 


23. Collins and Phillips. 
77 Pg To 


= 


— 29S. atm... 


NP 
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"x08 The Office and Duty of Sheriffs,&c. 
That To Debt on Bail Bond to Appear, the Defen- 
- the Jant pleads before the 'day he was taken by 
ps Capias Utlaget, and  ., till after the day, 
ance he and ſo could not appear. The Plaintiff demur- 
was taken 7 nd it was Adjudged to be an ill Plea; for 
by a Cap" the Fr may remove himſelf by Habeas corpus, 
Ulagat. andif this ſhould be good, all Bail Bonds may be 
thusavoided, and the Plaintiff doth but his Duty, 
2 ” 262. Jeffreys and Cooper , Siderfin 406. id. 
Cale, 
In Debt , the Defendant pleaded the Statute 
of 2ÞH.6. and that was for caſe and favour, 
and not for a juſt Debe. The Plaintiff Replies, 
It was for a juſt Debt, abſque boc that it was for 
eaſe and favour. To which the Defendant Re- 
joyns ſpecially , and the Rejoynder was fer aſide 
in the Vacation by Fudge Rainsford ; and the 
Plainciff entred Judgment for not, joyning on 
the Iſſue tendred by the Plaintiff: And per Cur” the 
Judgment was affirmed, 2 Keb. 554. "Berry and 


Rejoynders 


>. Biſhop. 
Regula, Regula, For when an Iſſue and Rule is given, the 
| other party muſt joyn, and cannot depart 


A Sheriff b t Debt on a Bond, dated 
Traverſe. ©he 13tb of Fun. the Defendant demands Oyer on 
Time of the Condition, which was, That if he appear 
the deli-. Veneris prox” poſt tres Trin,, andpleads, That 
very of the Veners prox” poſt Trin. was 14. uni, and that he 
" was [mprifoned by the Plamiiff till the 19th of 
Zune, and that the Obligation ſupre fuit pri 
deliberar” by the Defendant the. 19th of Zune; 
abſque hoc, that this was delivered as his Deed 
before the 19th "day of Fuve, Siderfin p. 300. 
Courtney and Rhelps, 2 Keb.p.1 08, 109, 122. meſme 
Caſe. : 
& 


} 14k 
C- 
4 
«=: 
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Per Cur, This is not a good Traverſe; it ought 
to have been, ab/que hoc that it was delivered as . 
his Deed before die Veneris prox? poſt tres Trin. + 
For if the Traverſe /uprs be aHiowed the Plaintiff 
ſhall be excluded from anſwering to the Time 

ed of the Retorn, altho' it be falſe. 

The Defendant pleads Star. 23 H. 6. and that Traverſe. 
he was in Cuftody by warrant of a Writ Re- Timeof 
torned Veneris pofÞ Of ab. Purificat. The Plaincitf he Reon 
Replied, The Defendant was taken by a{War- 
rant On a Writ, Retorned. Sabba:? poſt = 
Purifie, and not by any Writ Retorned Fere- 
ris, &rc. The Defendant Rejoyned , That he 
was in Cuſtody by virtue of a Writ Rerorned 
Veneris poft Oftab P urifie? abſque hoc that he was 
taken by any Writ Retorned OP OFaP. 
The Plaintiff demurrs. Per Cur”, This- is no 
Traverſe apep a Traverſe ; and there would be 
no Traverſe in the Replication , which would 
make 'an end; but in the Rejoynder it doth, 
2 Keb.94,105.Benuet and Philkins, 1 Sand. p. 2.0. 
Fa als, 3 Keb. 656. Gold and Cutler, 191. 

turges, 

DebronBond ; the Write was, Ad reſpondend? 
H.G. nuper Vic? Nerf. and the Count was, Qd 
conceſſit ſe teneri prefat J.H. in predi# 401. and 
faith not,Tanc Vic? Norfole exiften?, And per Cur”, 
Sur Demurr” upon the Bar it was Adjudged , que 
Count  fuit inſufficient , Cro. El. 800. Guybes and 
Whichſtcomb , 3 Keb. 191. Twiſleton and Dun- 


F.S. puts himſelf in a _ Bayliff, and special 
Arreſts + D. and takes Bond, 8c. This is by Baylif 
Dureſs , and the Defendant may plead thar ; ke? 
yer its not within the Statute , nor aided by it. ,,"; 

or F.D. was never in the Sheriffs Cuſtody after pure, 
the Arreſt, and the Bond was taken out of the 
Epunty where he was Arreſted, and fo by 

Durets, 


-TI0O The Office and Duty of Sheriffs,8c. 
} Dreſs, Cro.EL946. Brown and Adems, 3 Keb.7 56, 
| 260. Earl of Briftol and Lord Burkin. 
Wks The Defendant pleads to the Sheriffs Bond, 
that there was no Writ ever delivered to the 
before the Shetiff, and ſo would avoid it by Stat. 23 H. 6; 
delivery The Sheriff after the Writ ſent out, but before 
of ir to - the Delivery, takes Security : Which per Cur”, he 
che SHen1®, may, if the Defendant will give it, 1 Reb. 554- 
y 
take Secu» Bromfield and Penhay. 


7. 


What Appearance to a Sheriff: Bond is good,e&c. 


Appeir: If Appearance be the ſame Term; it is good. 

ance after The ndant pleads to a Sheriffs Bonds , 

the P27 taken for his Appearance in B. R. die Subba: 
gb 1r0x? poſt Ofab? Santhi Martini , and that he ap- 

at the day : And the Court of Common- 
leas gave hima Dayto bring the Record of his 
Appearance by Mitrimzs out of the . 
And the Record was certified, that he appeared 
Lune prox? pofF Quindens Martini, which was 
after Donny adjudged good, 1 Brownl. 5 8. 
Statfield Grony , Idem 74. Carter and Free- 
man. 

So in Daly and Fryar's Caſe : The parties Ap- 
anda bv Day in the Condition; 
good, and (halt be a diſcharge of the Bond ; 

for the whole Term is but one day in Law. 

So it isin the Commion Pleas, and inthe Kings- 

Bench, z Bulftr:255. Daly and Fryar. © 


Deſenditit A. Debtor having given Bond to the Sheriff 
6ught © to Appear, tho? a Super [edeas comes to the Sheriff 
Wk. before the day of Apprarancsy ye by Dual 
ſtanding « #PPEAar tO taks | | 

Superſedeas t 


f 


"at _—— 
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A Sheriff ſues 'his Bail Bond for Non- Plea of | 
appearance: The Defendant pleads if ad Gomperait 
diem, "The Plaintiff Replies, Nul tie! Record _ 16 

comparentizg. The Defendant Rejoyns, Quod «© be joy 
habearur tale Recordum. Now the Proof lies on <d.and on þ. 


| in whoſe 
che Defendants part., to produce the Record in whoſe part 


A Condition to Appear in B. R. where the Dn 
Proceſs is Retornable, &c. The Defendant ſaid ops erycd 
in fatto that he had a red ſecundum forma, per Recor 
&c. Er hoc petit Rep Was: ; for 4w*. 
it muſt be tryed by the Record, | 

A. is bound to Appear ſuch a day, 8c. and 4. How the 
at the ſaid Day goes to the Court ; but there no 1 
Proceſs is Retorned. Then the party may go to ,gycarance. 
one of the Chief Clerks of the Court, and pray No Proceſs 


| him to take a Note of his Appearance. Fide the imRetorned: 


Form of the Entry in, ſuch caſe, 1 Leon. p. go. 


Brett aud $ 

If the ot 0, ad Nul tiel Record, it 
behoveth that hath the Record 
ready at his peril: For the Court of Common 
Pleas cannot Write to the Juſtices of Ru 


Bench,to certific a Record thither. 


Of the Sheriff: Retorn upon taking Bail ;* and of bis 
5 nl pncallh Ae and of 


Adttion brought againſt him. 

, After the Statute of -2 3 . 6, the-Sheriff 
cannot make a Special Retorn in-a Capiar; but 
only'a Cepi Corpus or Non eſt inventus : And the 
Statute, tho' it compells him to take Bail, yertir 
does not alter the Retorn. The deſign of the 
Sratute is to provide againſt the Exrortion of 
Sheriffs, being obliged to Retorn Cepi & poratum 


babeo, and: yet to-lett the Defendant ar large 3 


" 
-. 
Ly 


' 4x2 The Office and Duty of Sheriffs, &c. 
; and therefore there is no reafon he ſhould be 
, Charged for not having the ” Body at the 


Day. | 
*, TheRetorn of a Peratum habeo, is in cffet 
no more than that he hath the Body ready to 
bri — Court , when the Court Com . 
im. 
- And for his Falſe Retorn of Peratum bebeo, he 
is amerceable to the Court till hedo in the 


we? his io ah party. And therefore wide 
im . 
Page Tala Cats i 


Now, as to the Sheriff: taki ufficient bail, 
and refuſing #0 th ems. Sha the- Law 
ſtands us?! 


If che Sheriff refuls to take Reaſonable Bail; 
an ARioh on the Caſe lies againſt him , Siderfin 


(2.3. | 
l if the Sheriff refuſe to take Bail, he is liable 
toan Adion of Falſe Impriſonment. 

If the Sheriff take Inſufficient Bail , yet no 
Action lies againſt him by the ; for he is 
Judge of theBail. Vide ſupra. refore, 

In Action on the Caſe againſt the Sheriff for 
Eſcape. The Defendant pleads the Statute of 
23 H.6.that he Lett H. to Bail ; and took Rea- 
fonable Sureties A. and B. perſoris ering ful” 
ent within the County. The Plaintiff Replies, 
Abſque hoe ; that he took Bail, having ſufficient 
within the County. The Defendant Demurrs, 
and Judgment pro Defendente, Mod. Rep.2.27. Ellu 


arborough. 
Sheriff Where "Treſpaſs on the Caſe was brought 
pleads "—_ the Sheriffs of Middleſex for ſuffering an 


£13 ® Eſcape and Retorning Cepi corpar, and ers 


Chap.7. Of Bail Bonds. | 

babeo (which was falſe.) The Defendants plead; 
That the party Arreſted put in F. B. and F.C, 
Sureties, and plead the Statute of 23 H. 6. and 
they took Bond according to the Statute, and fo 
ler kim Eſcape. Per Cur, The Plea is good, for 
the Reaſons aforeſaid. So in Bowles and Laſſell's 
Caſe, if the Sheriff Retorn a Languidus in Pri- 


ſons, having taken Bail ſecundum Stat"; it was 


adjudged, that tho' the Defendant was at Large, 
yet no Action lay againſt the Sheriff. All chis 
muſt be underſtood of Mean proceſs); ifor elſe 
this would be to fruſtrate the Statpte of 23 H.6. 
Cro El.$52.Bowles and Laſſels. | 

But Note, Then it muſt appear to the Court 
on the Recard , that it is on the Statute of- 
23 H.6. and not a Retorn at Common Law: . 


113 


And the Sheriff may in ſuch caſe plead Noe Not Guiley 


guilty, Siderfin 2.2. Allen and Robinſon. 


But if che Sheriff demurrs to the Declaration, If the She- 
then the Aion is againſt him. For the Decla- "if = y 


ration ſhall by taken to be true upon the Demurrer. - _ Qs 


For the Statute is private , and the Court will;, 
not take notice of it unleſs it be pleade 

if the Defendant had pleaded this ſpecially-, or 
if he had pleaded Now cu/p', he might have had 
advantageof the Statute, and oufted the Plain- 
tiff of his Action, Cre EZ. 624. Barton and Ald- 
worth, Siderf. Parker and Welby, Mod. Rep. 244. 
244. Page and Tulſe, p.3 3. Franklyn and Andrews, 
Adv. n. 4:7. Cro. El, 460. Gardner and Lang- 


OT ad. 3. 

By theſe Words in tlie Statute , That if the 
Sheriff Retorn @ Cepi Corpus , be ſhall be charge- 
able to bave the Body at the Day of the Retorn, Sh 
it is intended only that he may be Amerced to 
the King for not having the Body at the Day; 
3 Sand.60.Poſtern and Hanſon. 


[| Ari 


iorl 


pleaded. But him. © 


x14 @The Office and Duty of Sheriffs, &c. 

' An Adtionon the Caſe againſt the Sheriff for 

not taking Reaſonable Sureties, not having ſufh- 

cient Eſtates in the ſaid County, and Retorning 

F Ceps corpme, and yet not having the Bodies ready 

by the day , lies not ; for he is compellable to 

lett to Bail, and if he have not the Body he 

ſhall be amerced ; And- becauſe he ſhall be 

amerced, the Scatute gives him Advice to take 

ſufficient Sureties,for his own Indemphity, 2Sand. 
59. Poſtern aud Hanſon. 

Sheriff, "In Aion on the Caſs for taking Inſufficient 

pleads, * bail : The Defendant pleads, he had taken ſuffi- 


ſufficiens Cent Security. He need not ſay where , nor 


Bail, he need he traverſe the Intent, to deceive the 
need hot Plaintiff of his Debe: For it is not ilfſuable at 
lay m_ what place the Security was taken, and therefore 
DD need not be ſhewed; and the Intent is not 
Intent, Traverſable; and had the Defendant pleaded 

ſo it had been ill , Siderfiv 96. Bentley and 


Hore. 
How the Aion on the Caſe againſt a Sheriff for taking 
Sherif is Tnſufficient bail The Defendant the 


— "F*8 Statute of 23 H.6. c.10, The Plaintiff Demurs 
c.zo, to the Bar, becauſe the Sheriff had not alledged, 
that he had not diſmiſſed one B. (whom he had 
taken) by ſufficient Mainpernors, but only al- 
- this by way of Implication, and not 

poſit 


ively, 2 Sang.58. Poſtern and Hanſon. 
Of Bail Bonds , being Diſcharged or Aſſigned. 
Where the Th Debt on Sheriffs Bond, the Principal being 


in Priſon may be admitted to plead, diſcharging 
wad the Amerciaments (and this is the courſe of the 


paying the Court) where the Proſecution is freſh : But - 


Amercia" where the Defendant in the co AQion, 


ments, nd (7iz%) che Principal is become infolyent. Per 
bi 


- 


© — — 


& 13} hw _aOWETT 


Cur', The Bail Bond is the only remedy, and 
they will not diſcharge that on Ordinary 
Rules, In this Caſe North prayed the Continu- 
ance of Proceſs on the Bail Bond , in regard 
fince the defaule of the Appearance of F/ud4 
the Principal , he is become Infolvent by ſuffer- 
ing ſeveral Judgments. But Foes ſaid, That the 
Bail a on the very day of the Retorn, 
and the default is the Plaintiffs own, and the 
Bond not above an year old. And per Cur, 
paying the Amerciaments and Coſts, the Bail 
were diſcharged, and the Principal admitted to 
plead, 2 Keb. 545, 553. Fludd and Wilk- 


ams. 


Bail Bond a by the Sheriff; on which a ſued by the 


er Ciur?, The Coroner cannot diſcharge ners took 4 
his Bail Bond no more than che Sheriff, and they New Bond. 
orderedthe Principal Debt to be paid,z Keb.2.37, 

400. Fofter*s Caſe. | 
A Bail Bond, was diſcharged upon Motion, Diſcharged 
the gee being paid before the Retorn of the *y Payment 
Writ, and Common Appearance ordered, 3 Keb. = — 
$56. RandalPs Caſe. : 


the Retorn 

| of theWrit. 
If the Defendant appears not to the Sheriffs Aſſigamevr, 

Botid, according to the Condition thereof, the 9 hx Bail 

Plaintiff may Gy leave of the Sheriff ) ſue the * 

Bond in the Sheriffs Name ; but irs at the Plain- 

tifs EleQion to ſue the Sheriff: And the Sheriff 

ſhall be amerced till he affign the Obligation to 


«the Plaintiff, Pra#.Reg.24. Siderfin. p.24. 


; When Bail is put in de bene eſe, (as 8ail taken Bail de 
in a Chamber) the Plaintiff cannot ſue the She- den 4/7? 
riffs Bond till it be refuſed or ſet afide ; bur he 


I z ought 
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The Office and Duty of Sheriffs,&c. 


ought to except againſt it in the Judges Cham- 
ber, 1 Keb.4.78. 


Where the The Court cannot compel a Sheriff to affi 


Sheriff 
ſhall be 


compelled 


ro aſſign 
his Bail 
Bond, 


Proceed- 


his Bond regularly. But in ſome Caſes they will, 
as the party was arreſted by the Sheriff, and 
through his default in not Retorning the Writ. 
The Defendant died. Now in this caſe, he 
ſhall not take advantage of his own wrong ; 
but ſhall aſſign the bail Bond, or pay the utmoſt 
Amerciaments, 2 Keb. 388. Hill and Brown- 


Ie was moved in B. R. to ſtay Proceedings 


ings upon upon bail Bond, upon diſcharging the Amercia- 
Bail Bond gents and Coſts (as is uſual.) And it was al- 


ſhall not * 
be ſtayed 


until 


ledged on the other ſide, That after the ſame 
Bail given the Principal had fold his Land , and 


cid} Bail became irreſponſible, and rendred himſelf to 


given , 


where the refuſed to ſtay Proceedings 


Plaint 


had been 


prejudiced 


And for this cauſe the Court 
» and ſaid, it would 
not be done until he had given Special bail ; 
becauſe they did not cauſe him to appear at firſt, 


the Marſbalſes. 


by delaying according to their Obligation. And fo it is, 
of Appear- When the Principal on fuch default of Ap- 


ances 


_ becomes a Bankrupt , Siderfin pag. 
386. 


Of other Bonds (beſide Bail Bonds) Entred in to the 
Sheriff, what are good, and what not: And 
Pleading. 


Vide infra tit. Bonds , between the Hi b-ſuerif 
and Under-ſheriff, and others. . 


Bond to be « True Priſoner. 


A Bond given to be a True Priſoner (as by 
Law he ought) is good, and not within the Sta- 
As tO this, 


rute of 23 H. 6, 


There 


Chap.7z. Of other Bonds to Sheriffs. | 
There is a Notable Caſe of Lenthal and Cooke. 
The Caſe is, 
Lenthall the Marſhal brings DNebe on Bond 
againſt Cooke. The Condition was, 


If the above-bounden A. P. now Priſoner in, con. 
the Kings-Bench in Southwark , do and ſhall gicion. 


from henceforth be and continue a true Pri- 
ſoner, in the Cuftody , guard, and ſafe-keeping 
of the above-named Fobn Lenthall , Marſhal of 
the ſame Priſon ; and in the Cuſtody, guard and 
ſafe-keeping of his Deputy Officers and Servants, 
or ſome or one of them , until he ſhall be, 
lawfully diſcharged , without committing any 
mannerof Eſcape or Eſcapes during the time of 
he OTE » Then this preſent Obligation to 
yoid. | | 


| The Defendant pleads the Statute of 23 H.6. Pleadings 


Obligations made to the Sheriff colore Officii. 
And further pleads, That at the time, and long 
before the Plaintiff was Marſhal , that P. :at the 
ſame time was a Priſoner at the Suit of, 8&c. 
And that the Defendant, together with the faid 
P. pro eafiamento & favore to be ſhewed by the 
Plaintiff to the faid P. made the ſaid Bond, &c. 
The Plaintiff Replies, the Bond was pro meliors 
ſecuritate of the ſaid Plaintiff, that the faid P. 
ſhould not Eſcape, and traverſeth the Eafe and 
Favour. - The Defendant demurrs. 

And theſe things were Reſolved by the 
Court. 

1. That the Marſhal of the Kings-Bench is 
within the words, Gaoler and Keeper of Pri 
ſons. 

| 2. Bonds made to Gaolers for Eaſe and Favour 
of Priſoners, are void. 
I 3 3A 
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Bond to 


The Office and Duty of Sherifls,&c. 
3- A Bond given to fave harmleſs from Eſcepes, 


fave harm- 5c within this Statute and void ; but a Bond to 


leſs from 
Eſcapes,is 
poi. 


Plea, 


continue a True Priſoner is good : And there is 
no agreement that it is for Ezſe and Favour 
appears, but the contrary rather ; for the Plaintiff 
in his Replication hath Traverſed it , and the 
Defendant hath confeſſed the Replication to be - 
true by his Demurret, x Sand. 162. Lentball and 
Cooke, Latch. 2, 143. Elworthy and Perryer, and 
Hill there cited. 


This Caſe of Lentball and Cooke is Reported by 
S$iderfin ; and the Caſe there truly put as here. 

The Intention of the Obligation was for Eaſe 
and Favour, ang Traverſing it hath taken it 
away. 

Now when the Defendant had ſuch Iſſue 
offered, and refuſed ta joyn , but demurrs ; the 
Defendant agreed it was for Eaſe and Fayour, 
Siderfin 2:8 3. 


Note, A little Evidence in ſuch coſe would ſerve 
$0 prove Eaſe and Favour, 


A Bond to the Warden of the Fleet to be a 
True Priſoner. The Defendant without plead- 
ing the Statute faich, it was for Eaſe and Favour. 
The Plaintiff demurrs. The Plaintiff ſhould 
have Traverſed the Ezſe. And Judgment for 
_ Ys 2 Keb. 320 , 361. Oakes and 
Ce | 
' Condition is, Where D.F. is under his Cuſtody 
(. e. of the Obligee) upon Arreſt , at the Suit 
of the Plaintiff, in Action of Debt of 1400 7. 
upon Bond by him to the Plaintiff,and at the Re- 
queſt of the Defendant he is permitted to go at 
Large for ſix days. If therefore the ſaid D. 


before the 12th of February renders himſelf a 


Priſoner 


_m_ wa WW, c-  "_ 9 wa 


Chap.7. Other Bonds to Sheriffs: 
Priſoner to the Sheriff of Middleſex at the Plain- 
tifs Suit on Action of Lone I, and remain a 
True Priſoner till he ſhall be diſcharged by 
ym - the TO ——_ the why 

«ere de Judgment, Sir 7 bo, fones Rep. 1 39.Ruſhant 
and Waite, Siderfin 152, ll 
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But a Bond of one in Execution to be a true * Ford of 


Priſoner is within this Statute, and void. And as 
to this the Caſe was: 


one in Exe- 
cution to 
be a True 


The Condition of the Bond was , If Thomas Priſoner, 
weham keep the Sheriff without damage is void. 


ainſt eur Lord the King and oneT. P. and at 
all eimes be at the Commandment of the ſaid 
Sheriff as a True Priſoner, and appear before the 
Juſtiees,8c. Then the Obligation to be void. 

The Defendant pleaded the Statuteof 23 H.6. 
and that the Body of Thomas Manningham was 
in Execution upon a Recognizance , and that 
the Sheriff made the Obligation for the delivery 
of the ſaid Thomas mebam, and demanded 
Judgment  Aio, 5.e. If che Plaintiff ought to 
maintain his Aion. 

This is no good Concluſion of the Plea 3 he 
ought to have Concluded, 1/int nient ſor fait. 
For the Srature faith it ſhall be void; and if it 
ſhall be void, then it ſhall be void from the be- 
ginning, and then it is not his Deed. And fur- 

» That he had not wiſely Concluded his 
Plea; for this ial Concluſion had ſtraitned 
the Defendant ſo, that if the Obligation be 
void for any other Cauſe, the Defendant ſball noc 
have benefitof it. And yet becauſe it appear*d 
to the Judges on the Matter in Law, that the 
Plaintiff had no Cauſe of Action, the Court 
gave Judgnient againſt him ; for the Obligation 
is void by the Lerrer of the Srature, for it makes 
void Obligations taken in other manner , which 


extends to ayoid Obligations for Bailing thoſe 
I 4 whick 


Concluſion 
of the Plex. 


————— _ - — —_ _ —_— ———_ _ — _ 
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The Office and Duty of Sheriff,&c. 
which are contained in the ſecond Branch ; as 
thoſe in Execution,&c, Plowd. 66, 67. Dive and 


| Manningham. 


* But as for the Concluſion of the Plea , the 
Condition was, That the Defendant ſhould a 
pear in B. R. to Anſwer in a Plea of Treſj 
and ſatisfie the Damages, The Defendant pleads 
the Stature of 2.3 H. 6.{that the:Bond was made 
for his Enlargment, and 1/int non eff fattum. 
The Plaintiff demurrs Specially upon the Con- 
cluſion of the Plea, which ought to be Judgment 
S: A#io, and agreed the Plea to be ill, Ales p.85.. 
Leech & Davies. | 


. * The Detendant and Z., were joyntly bound 


Lin ry Tg £0 Sir F. Lenthall for the true Impriſonment of 


on Eſca 


The Rules 
of the 


Kings» 


 Poph.165.fine, Sir G.Reqnes Caſe, + 
F, | s = j C='s 


W.'and there was a Warrant of Attorney to 


P” Confeſs Judgment on the Eſcape of W. Ghn 


moved to ſer aſide the Judgment, being a way 
for Eaſe only, and Judgment entred without 
Trial of the Eſcape. 'Bue per Cur*, It is to be 
entred on Action brought; which is brought, 
and the parties are at Iſſue. But Sir F. Lenthall 
aſſigned his Security to the Creditor, which per 
Cur?, is well enough ; and there' appearing no 
Fraud, they refuſed to ſet aſide the Judgrene , 
1 Keb. $15, Sir John Lenthall verſus' Lord Lan 
dois. ; ef 

The Marſhal takes Bond of one in Executio 

to be a True Priſoner , who Eſcapes ; Action is 
broughe againſt him, and well, for the Bond is 
good: The Marſhalſes was Ruled to be enlarged, 
and this ſhall be called Within the Rules; and if 
the Marſhal take a Bond to tarry there, it is 
good, Latch. 1.4.3. Sir G. Reynell verſus Elworthy, 


Chap.z3. MOf Bonds to Sheriffs, &c, 
But a Bond to the Marſhal, 8c. to ſave harm- 
le from Eſcapey, is void,and within the Statute 


- becauſe it is not a Bond that he ſhall continue a 


True Priſoner. Vide the Condition,Record and 
Pleadings , 1 Sand. 160, 161, 162. Lentball and 
Cooke, 2 Keb.42. 1d.Caſws. 

The Marſhal ought not to take Bond for 
Chamber-Rentz this is to come in in Allowance 
Fees. The Warden, nor other Gaoler, cannot 
impoſe what Rents they will on Chambers , 
.3 Keb.10%. Bond and Moſedale, 3 Keb. 177, 603. 
Duckenfield's Cale. 

A Bond or Covenant for Fees is void ; but a 
Bond for True Impriſonment is not void primd 
facie , without Circumſtances, &c. 3 Keb. 133. 
Meſedale and Middleton. 

A Bond for Chamber-Rent is void by Com- 
mon Law ; becauſe the party is reſtrained conrra 
voluntatem, and ſhall be Impriſoned till payment. 
Alfo the Statute extends to the Marſhal only tor 
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Bond for 


React void. 


Bond for 


fuch Bonds as they may take virtute Officis, Latch. 


10. Epſom Caſe. 

Upon a Statute acknowledged , and Extent 
ſued ; the Sheriff takes Bond of 201. for pay- 
ment of 10 1. his Fee ; and this was before the 
Liberate. Its a void Bond, 1. Becauſe he takes 
the Bond before the Liberate. 2. He took his 
Wages before he did his work, 3 Keb.678. Ellis 
and Nelſon. 

Vide infre tit. Fees. 


Note, A Promiſe is within the Statute,as well Promiſe. 


as a Bond. -But it is where the Band or Promilſe 
is made by the Priſoner himſelf, or ſome other 
for him. And therefore in an Action on the 
Caſe the Defendant promiſed the Plaintiff, 
That if B. (a Special Bayliff ar his Nomination) 
arreſted 4. at his Suic on Cap” ad Ronny, 


Where the 
Sherift is 


not to take 


6o or 4ol. 
Bail. 


The Office and Duty of Sheriffs, &c. 
and ſuffered him to Eſcape, he would not ſue 
che Plaintiff; this is not within this Statute , 
1 Leon.13t. Palmer and Smalbrook. 

But Hobart in Norton Sim's Caſe faith , Cove- 
nant is not within this Statute ; that is, becauſe 
it was not a Bond (for performance) made in 
the behalf of a Priſoner, as Beaufage*s Cale is, 
Hob. p.13. 


As to Aſſumpſits and Conſiderations about deli- 
vering Priſoners in ſafe Cuſtody, ſaving harmleſs 
from Eſcapes, permitting to go at large. Vid. 
infra. Sub tit. Eſcape in fine. 

By the Statute of 13 Cay. 2. c. 2. perſons ar- 
reſted by Proceſs out of the Kings-Bench , or 
Common Pleas , not exprefling the Caule of 
Action in the Writ, Bill, or Proceſs, and which 
are bailable by the Statute of 23 FH6. c. 10. ſhall 
give Bail Bond, not exceeding the Sum of 40 /. 
and upon Appearance at the Retorn, he ſhall 
diſcharge ſuch Bail Bonds. Andif the Plaintiff 
do not Declare before the End of the next Term 
after Appearance, then he ſhall be Nonſuic, and 
Judgment and Cofts ſhall be againſt him, But 
this Statute extends not to Arreſts upon Capias 
Utlagat,, Attachment or Reſcous , Contempt or 
Priwiledge ; nor to popular Acion, or Aion on 
any Penal Law (except for Tythes) Inditmenc 
or Information. 

Now if the Sheriff in ſuch Perſonal ARtions, 
dotake a Bond of 1504. ( where it ought to be 
but 401.) the party ſhall have an Aion upon 
the Statute againſt the Sheriff; but the Bond 
is not void. This was the Caſe of a Coroner, 
2 Keb.387,311.Fofter and Cloſon. 


And 


Chap.7. Where the Sheriff was Bat!! 

And therefore Villars and Hoſt mg*s Caſe, where 
it ſaith, The Sratate doth not reſtrain him from 
any Sum, is good Law; but with this Caution, 
That AQion lies againſt him if he exceed 40 /. 
de placito debiti genetally, upon this late Statute, 
Cro.Fac.2.86. 


In what other Caſes the Sheriff may Bail, or net. 


The Sheriff cannot bail one Committed for 
Felony , except it be by the Kings ſpecial Writ 


direted to him for Gn ger 

A man Indicted for Treſpaſs, or any the like 
Offence, before Juſtices of the Peace, and there- 
upon Committed to Priſon, may upon the Ki 
Writ be Bajled by the Sheriff to appear at Sef- 


ſions. 
Upon a Swper/edeas the Sheriff may bail a man 


Sued, or Indied, &c. whereupon &4 Capiar or 
Exigent ſhall be awarded againſt him , and the 
party thereupon is Impriſoned. 


CHAP, 


13. 


124 The Office and Duty of Sheriffs,6cc. 
CHAP. VIIL 


Of Retorn of Writs, and when they may be Retorn- 
ed. General Rules and Maxims of Retorns. 
What Writs muſ# be Retorned, and what need 
not. What ſhall be @ good Retorn of Writs, or 
bow Retorns ſhall be made, in reſpelt of the Per- 
ſon that makes the Retorn, as Sheriffs, Bayliffs of 
Franchiſes, &c. In reſpet& of the Forms, and 
where inſufficient Retorns are aided. Where Re- 
torns ſhall be woid for the Uncertainty or Repug: 
nancy. What ſhall be a ſufficient excuſe "4 £ 
Sheriffs Non-retorn of @a Writ, and what not. 
What As, Proceſs or Appearance ſhall be good 
before the Retorn, The Penalty on the Sheriff 
by the Court for Non-retorn. 


Retorg is but a Certificate made by the 
Sheriff or Bayliff to the Court, from 
- whence the Writ iſſued, ot that which they 
have done touching the Execution of the ſame 
Write. 
There is a difference between the Teffe and 
Retorn of Writs. 
i A Retorn may be on the Eſoyn-day. A Wric 
may be on {all not abate if the Retorn be quarro die oof 
the Eſo;sn If a man be .bound to appear the firſt day 
Day. "Term in Court, he may appear he firſt day of 
Appear- the Eſoyn, and then have his Appearance re- 
anc&  _ corded, and this is good, 2 Bulſt, Bedoe and 
Piper, 


Note, 


a... 6. AID. ©. 4 non 


- 


Chap.8. Df Retonn of TUrits 


Note, Where the Writ or Proceſs is dire&ed 
to the Biſhop, there the Biſhop is to make 
Retorn thereof: And ſo where the Writ is 
direted to other Perſons ( as Coroners ) 
they are to make Retorns, 


r General Rules of Retorns. 


Deputies are allowed in Minifterial Offices : But 
all Retorns made by them are to be made in the 
Name of the Principal Officer, 3 Bulſt.78. 

The Sheriff muſt retorn true, and not contrary to 
the Record ; if he do he falfifies all his Proceed- 
ings. L. brought Treſpaſs againſt F. G. Widow, 
hanging the Suit, ſhe rakes D. ro Husband ; Judg- 
ment was againſt F.G. and a Writ was direted 
to the Sheriff, qd? caperet” ]. prediftam per nomen 
]. G. ad ſatisfaciend', &c. the Sheriff cannot now 
retorn that ſhe was married. Crok. Fac. 323. 
Doley and White. 

The Retorn muff not be contrary to the former 
Retorn. If the Sheriff retorn upon the Yenire 


I25 


fac? 12 Jurors, upon the Diſringes he may not Retorn of 


retorn one had nothing, for this is againſt his 
former retorn, 19 H. 6.38. For if he had at 
firſt and alien ſince, yet it is chargeable with 


Jurors. 


Iflues. But if the Land be recovered by Eign . 


Title, in the mean time he may retorn itwith 
this Concluſion Ez iſſint nibil habet. 1d. ibidems. 
So if he had Land in the right of his Wife, 
and ſhe is dead in the mean time. 

The Sheriff u to put bus Name to every Retorn 
made by bim, or the Retorn is to be woid. By the 
Stature of York 12 Ed.2. c. 5. 1 Bulff.73. The 
Statute appoints that he who Retorns ſhall add 
his Name to the Retorn , and it is ſufficient if 
it be his Chriſtian Name and Sirname, and the 

name 
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The Office and Duty of Sheriffs,&c. 
name of his Office is not requiſite, Crok. Car. 
189. Bethell and Parry. Plowd. 63. tho' in Scrogs 
Caſe, More 548. Gah the Name of Office muſt 
be ſubſcribed, as well as by the Sheriffs Chriſti- 
# and Sirname, but by Coroners only the name 
of Office. | 

If the Sheriff arreſt one upon Mean Proceſs, and 
doth not Retorn the VVrit, he « @ Treſpaſſor ;, and 
therefore Stiles Pra. Reg. 276. is not Law, 
where he ſaith it is not requiſite that the Sheriff 
in making a Retorn inſert his Title or 
name of Dignity, or Chriſtian or Sirname, but 
onl wes 13" _ Ces Frrayvs 
York, 12 E4.2.c.5. Raſt. Ret. 0 iff s f01.3 45: 
no Name was uſe to be put to the 7 
the Writ by the Sheriff, nor any other Miniſter 
or Officer which was inconvenient, upon w 
complaint was made to this Parliament, and fo 

The Retorn of the Venire fac was executia 
iſtins Breus patet quodam panello buic Brevi annex? 
Tho. H. muger Vicecom', and then the now Sheriff 
added theſe words, iud Breve fic indorſa:* 
fuit mibi F. Re Vit deliberar? per The. H. MiP nu- 
per Vic* in executione Officij [ut ; it's ſufficient, for 
T. H. ought to put his Name to the Retorn : For 
nmuper Vic ſhews he was not then Sheriff, he ought 
to have pur his Name to it T7: H. and then the 
new Sheriff ought to ſubſcribe ifud Breve 
fc indorſat', &c. Plowd. 63. 5 Rep. 41. 2 Rol. 
Rep. 209. Bethers and Parry. Vide infra Cro.Car. 
289. contra. | 0 

Retorns muff be made according to the Ancient 
Courſe, and according to Preſidents, As Waſte 
was aflignedin S. the Retorn muſt not be qd ac: 
ceſſit ad S. but ad locum vattatum; vide infra, 27 
H. 8. Rol. 2. Dalt. 162, 163. 
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Chap.s. 


Retomn of CUrits. 


So a Retorn bf zo inveni partem for non eſt 


inventus, its Error and not amendable, gH.6. 


fo. 12. 


Mercer was outlawed at the ſuit of H. it was 
moved to avoid the Qutlawry, becauſe the She- 
riff retorned the Exigent on the back of the 
Writ thus, ( viz.) ſuperdiflus Mercer, where it 
ought to be infre nomiatus Mercer 3 for nothing 
was written above but within. But by all the 
Juſtices the Retorn was good. So if he had writ 
= Retorn on the inner fide of the Writ. Debt. 

4- 
Surpluſage is mo hurt to the retorn of @ Writ, as 
dirs and the Sheriff retorns that to be ex- 

» the extent of the Church of St. An- 
drews, alias dif St. Edes, and the true name is 
Andrews, yet good. Winch. p. 27, In Scire fac 
retornable in B. If the Sheriff retorn Scire fac? 
Oc. qd fit coram wobis ad fatiend\, qd Breve re- 
gquirit : Altho? webis had relation to the King, 
where the garniſhment oughe to be coram Juſt 
ciariis, yet good; for thoſe words ad faciend' qd 
Breve requiris, comprehend all. 29 Ed. 3. 33: 
adjudged every Retorn muſt exaitly anſwer : 
Writ. 

Statutes aid Miſretorns and inſufficient Retorns, 
but not where there is not any Retorn. Cro. Car. 587: 
Becknam. 

None can make the Retorw of @ Writ, but ſuch 4 
perſon, who at the time of the Retorn, remains an 
Officer to the Court. Vide infrs. 

Retorn of a VVrit is not Traverſable, vide in- 
fre : Or againſt the Retorn of the Sheriff, there 
is not any Traverſe, Averment or Anſwer. 

Per Maynard in Searl and Longs Cale. Mod. 
Rep. 2.48. It's a great abuſe in Officers to retorn 
ſuch feigned name, the firſt cauſe of which was 
the ignorance of the $heritts, who being a 

make 
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Feigned 
Rerorns 
miſchie» 
Vous. 
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make Retorns, and looking into the Preſident 
Books for the Form, and finding Fobn Doe and 
Richard Roe = for Examples, made their Re- 
torns accordingly, and took no care for true 
Summoners a erue Manucaptors. And he ci- 
ted a Cauſe. 

Judgment was entred in B. in a Plea of Qua- 
re Impedit, upon non-appearance to the Grand 
Diſtreſs; but there the Party was ſummoned 
and true Summoners retorned. Upon Non- 
appearance an Attachment iſſued, and real Sum- 
moners retorned upon that ; but upon the Di-. 
ſtreſs it was retorned that the Defendants diri- | 
&i furre per Bona & Catalla, & Manucapt” 

7. Doe & R. Roe; and for that cauſe the Judg- 
ment was vacated. 


G43 Di. Note, When the Grand Diftrels is awarded,it 
fireſs. is, that the Sheriff is commanded to ſeiſe 
the thing in queſtion. - 


Rule to the If the Defendant be taken, then at the retorn 

Sheriff ro of the Writ, the Plaintiffs Attorney at the day 

retorn his of the Retorn of the Writ, may give a Rule 

Writ. arthe Clerk of the Rules, for the Sheriff to re- 
torn his Writ ; or if he go out of Office, then 
a Diſfringas to the new Sheriff to diſtrain the 
old Sheriff to retorn his Writ : But if the De- 
fendant be arreſted by a Bayliff of a Liberty, 
who hath the Execution and Retorn of 
Writs, then he muſt retorn his Warrant back 
to the Sheriff by Rule of Court, or Diſfring as 
dire&ed to the Sheriff to diſtrain the Baylif, and 
{o amerce the Baylitff that way. 


of 


dds at ood <a Hoe 
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Of Retorns in reſpelt of the! Old Sheriffs and New 
Sheriffs. 


Upon the. Cop the Sheriff retorns languidus Lenguides 


in Priſona, anda Diſtreſs iſſues to the new She- 


- riff. co make the former:Sheriff to have his Priſo- 
ner; and the'new Sherift retorns iſſues on the 


in Priſons, 


former” Sheriff ,-:and an alias Difringas iſſues wir nun 


ainſt-the. Sheriff. And After one of . the 
duncel would have. ſurmiſed, that the Sheriff 
againſt whomthe. Diſtfeſs iſſued was dead. 
Butcby the. Coutt; He ſhall not have this by 
way of. Swrmiſe;:but it ought to come in by the 
Retorn ok the Sheriff. * Dier 25. a. 
- The: Retorn -of _ the'-old Sheriff ſhall not 
conclude the new Sheriff. On-a Fi” fa? the She- 
riff -retorned-qd cepit bona ad valentiam 10 1. &+ 
nou invenit Emptores, whereupon there went out 
to the new Sheriff a vendition* exponas, who re- 
torned that his Predeceſfor non cepir bona, & ideo, 
&c. and held good. 34.4. 6. 


-: ni wig V' | 
Vrhere and what VVrits- need to be retorned, and 


where, and what not. 
—_; 


come in 
way of 
Rertorn,and 


not by way 
of ſurmize, 


Generally all; V7/rizs of Execution ( except Ele. co, (5 
pit ) as Cap” ad ſatisfaciend, Habere fac [eiſinam, bere fac. : 
ere ff ac? poſſeſſionem, Fiers fac', Liberate, Orc, Seiſin.Poſ. 
which are the final Proceſs, and aftec which no/ſ, 
Judgment is given, nor no further Proceſs ; and * /*: 


when matters en fais are only to be done, as 
Land to be delivered, Sei/iz had, Goods fold, &c. 
are good, tho* the Writs be nor Recorned or Fi- 
led ( if che Execution be duly mads. ) | 


- 


K But 


x20 The Office and Duty of Sheriffs,&c. 

Elegit muſt But in caſe of an Elegit otherwiſe, becauſe the 
be Retorn- Extent is to be made by Inquiſition, to the in- 
e&, ad tent thar the Court may judge of the ſuffici- 


_ ency of it, and every Inquiſition ought to be of 

Record. | 
Cap" in Capias in Proceſs muſt be Retorned, 4. Rep. 67. 
Proceſs Fullwoods Caſe; in other caſes the Party is at the 


maſt — end of his Suit ; otherwiſe of a Cap? in Proceſs, for 
Retorn®"" the end of the Arreſt is, that the Defendant ſhall 
appear. 5 Rep. Hoes Caſe. 
In a Scire fac* for Execution; it's a good Bar 
that the Sheriff levied the Damages by F?7 fa” 
tho? he had not retorned the Writ, More 468, 
Hoes Caſe. 


| Retorns The Writ of Retorn? Habend is not cetornable, 
habendo. 2 Rol. Abr: 4.34 
Habere The Sheriff was ordered to retorn an Hal” 


fac ſeif= fac ſeiſmam, the Execution is good if he do not 

mam... retornit, But perhaps a YVPrit f Error in Par- 

liament may be brought ; and it he will not re- 

torn it, the Court ſhall amerce him. 1 RoP Rep. 
God/all and Sir C. Heyden. 

The Writs of RedWſeiſin and PoHdiſſeiſin are 

Vicountiels, and not Retornable ; and the Sheriff 


Rediſſeiſn, 
Poſtdiſſei- 


"7 -__ _ hold the Plea, and give Judgment , 2 Inf. 
aftur, 2. 

Dower So the Writs of Admeaſurement of Paſture, and 
of Dower, and the parties may thereupon plead 
before the Sheriff in the County. But theſe 
Pleas may be removed out of the County Courr 
by Pone, 2 Inft.369. | 

Duces ro Where the Sheriff Retorns Cepi corpus & 4 . 

687, tum habeo,and brings him not in, then the Writ 


of Duces tecum ſhall be awarded, to have the 
4 in Court ſub pena , 1 Bulftr. $2. Gerton's 
Cale. 


Scire 
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Scare fac iflues out of Chancery to the Sheriff Security of 

of H. and the Juſtices of Peace, to call L. before + Peace. 

them to take Security of the Peace. L. enters oy _ 

into a Recognizance, and the Sheriff Retorns ;.,,, [,p%. 

this Matter is not good, the Juſtices ſhould have -,:;;n. 

Retorned too. For the Viſcount does not meddle 

with them as Sheriff, but by virtue of this Com- 

miſſion only, 21 H.7.20, & 21. 2 Rolls Rep.257% 

Leonard's Caſe. t 18 | 89 


What ſhall be a good Retorn, or not ; or bow Retorni 
of Writs are to be made: 


In reſpe# of the perſons that make , or ought to 
- make the Retorn. As, F 


gy v % 


Sheriffs. x 
Bayliffs of Franchiſes. 
Sheriffs. 


. Tf a Writ be direfted to a place-where there where 
are two Sheriffs , as London, Briſtol, &c. and ons there are 
of them doth Retorn the Writ, its inſufficient ; *v9 She- 
for it muſt be Retorned in both their Names, —_— h 
tho* one (according to Cuſtom ) may CXCcute it, A. 
2I Aſiize 20. Br.Officer 2.2. 

But if a Warrant be dire&ed to two Bayliffs 7, Bay. 
of a Franchiſe to execute a Writ, the Retorn of lis cf z 
one of the Bayliffs in the Name of both is ſut- Franchiſe, , 
ficient, Tr.39 EL Palmer and March. 

If a Writ direRed to the Sheriff be executed,,, 
and after a new Sheriff is choſen, the new, $1c.;5 
Sheriff ought to Retorn the Writ in this manner, ovgh ro 
4 Recepi bor breve predeceſſors meo diretium Retorn the 
Ic 


Indorſatum, barge 
cuted in 


the time of 
K 2 80 the old 
$herif, 
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| So of > 
» © Bayliff of 
a Fran- 
chiſe. 
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So if upon a Warrant dire&ted to the Bayliff 
of a Franchiſe. toExecute a Writ, it be ſerved ; 
and after and before the Retorn of ic the Bayliff 
is removed, and. a new Baylif choſen, the Re- 
torn ito the: Sheriff ſhall not be in che Name of 
the' old Bayliff ,: but of the new: Bayliff in the 
manner aforeſaid ; for the old Baylitf. is now as 
a-meer Stranger. | 


How,if it be But if a Writ directed to the Sheriff is not 


not execu- 
red in the 
old Sheriff, 


Executed by him before he is removed , and 
another choſen, and after the Writ is Executed ; 
this ſhall be Retorned generally in the Name of 
the new -Sheriff, without any mention of his 
Predeceſlor. | 

The ſame Law is of the Bayliff of a Fran- 
chiſe, Trin: 39 Eliz, Palmer and. Marſh. If a 
Writ be Executed by one Sheriff, and betore the 
Retorn of it a new Sheriff is choſen , he ought 
to Retorn the Writ, and .not the old Sheriff, 
becauſe the new Sheriff is now the Officer of 
the Court. 

Maxim, None can make the Retorn of a Writ , 
but ſuch a perſon, who at the time of the Retorn 
remains an Officer jo the Cours. 


A Venire was Retorned in this manner : 
Fer T .R. Vicecomitem. Iffud breve cum pannello 


. Enmiexe mibi deliberat? fuit per Thomam Hanmer 


Militem, nuper Vicecomitem in exitu ab Officio ſus. 


| Et fic Indorſatur. Thomas Hanmer Miles , nwper 


Vicecomes, It'was afligned for Error , in that it 
appears it was Retorned by one who had no 
Authority; for in ſaying Nuper Vicecomes ex- 
cludes him , and that he was not Sheriff when 
he made the Retorn. 

Per Cur?, Its good ; for it appears by the Re- 
cord, that he was Sheriff next before Thomas R. 
and this word Nuper FVigecomes indeed doth 


\ neceſſarily 
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neceſſarily imply, that he was not then Sheriff 
at the time of the delivery of the. Writ to ths \ 
new Sheriff, then it muſt be conſtrued, that by 
the word nuper Vicecomes he was Sheriff at the 
time of the Pannel made ; and if he had Re- 
torned it without the word Nuper Vjcecomes , it 
had been good , Cro. Car. 189. Betbyll and Par- 


5 90 | 

The Record is, that. the Venire fac to try the 
Iflae was Retorned by F.S. Sheriff of the Coun- 
ty oF D. It was affigned for Error, thag-F.S: was 
not then Sheriff of the faid County, And it 
was certified by a Record under the Seal of the 
Exchequer, ( viz.) That he was Sheriff ; upon 
which the Judgment was affirmed. But ſome are- 
of Opinion, that this cannot be, afligned for 
Error againſt the Record of the Court, Mich. 

11 Car.B.R.Smith and Smith. 
If the Writ be Retotned by one that was not Appearance 
Sheriff, its a manifeſt Error ; but if the Defen- _ 
dant appear afterwards and, plead , its not ©. 
material; for his Appearance hath made it good, yas nor 
Cro.E!. p.5 82. Thoroug bgood and Scroggs. Sheriff. 

If the Sheriff ſhall Retorn Mandavi ballivg Retorn to 
Libertatis , and ſhall not therein ſec dowa the _—_— of 
proper Name of the Bayliff,its not good. _ 

The Sheriff cannot ſerve a Wric in part, and 
write to the Bayliff of a Liberty to execute the 
other part ; as a Writ ſerved as to part of the 
Jurors. Butif che Sheriff upon a Capias in Debt 
againſt Three, Retorn that he had taken Two, 
and as to the other Mandavit Ballivo Liber- 
tatis, &c. good. 

The common Form of Vic? Ret? is, Feci quod- 
dam Warranm'; but to thz Baylitf of a Liberty, 
Mandavizxee. 2 Roll.Rep.263. 


K 3- Pr zc#pe 
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Sheriff Pracipe qued reddat was awarded FVicecomitibus 
—_— Glouc?, ' verſus A. B. & C: The Sheriffs Retorn, 
He fam, *hatthe ſaid C. was one of the Sheriffs of the 
mones faid City. J1dzo ego prefat? C. &c. alter Vicecom' 
himfel Civitat? predift  meipſum ſecundum Exigentium 
brevis iſt nas ſummonere non poſſum. Reſponſ. It was 
Adjudged a good Retorn, Bendl.n.160. 
The Retorn was in this Form, upon a Writ 
: my againſt Edw. Mytcbell, Thomas Wykes and 
Otners. 
Summ infranominat* Edward? Mychell, R.Fenn 
& ].Denn, & quoad ſumm' predit Tho. Wy kes, 
Tuſt iciar? infraſcripr* Certifico qd" idem Thomas, 
& ego Tho. Wykes jam unus. Vicecomit? Civitatis 
predift, ſum unus & idem, & non alius neque di 
werſi. Ideo ego prefat' Thomas & Hugo Hyde 
alter Vic? Civit? praditt” meipſam ſecundum Exigen- 
tam brevis iſtins ſumni non poſſumus. Reſponſ. pr e- 
di Thome Wykes & Hugonis Hyde Vic. 
Anderſon 110. n.21. 
Bayliffs of Franchiſes, vid. Jupra. 


Retorn® de Vie? per Bajliff. 


The Sheriff If a Writ to enquire of Damages be direfted 
czamot , to the Sheriff , he ought not to make ſuch a 
_ Retorn, That he had Commanded fuch a Baylitf 
Ing wry, of ſuch a Liberty,8&c. Cui executio pradif* brevs 
&. Gre #:48lit reſtat fiends,& quod alibi infra Com' preditt® 
Qed ro ger ſe fieri non potuit, qui quidem Ballivons ' = 
himſelf t-,e/pondet 3 and fo ſetsdown an Inquiſition before 
by a 3:y1,Fehe Bayliff, and 4.0 }. damage. This Retorn is 
of 2 1.5. erroneous, untrue and againſt Law ; becaule the 
berty» Warrant was directedto the Sheriff himſelf to be 
Executed in any part of his Shire, and ho Venae 
contained in this Inqueſt of Office, as there is in 

other Writs which Intitles the Baylifis of Liber- 

tics. Buv becauke there were divers Preſidents - 

this 
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this Form, the Cburt would not Reverſe it, Hob. 
p.83. Virely and Gunſtone. _ 
it the Sheriff Retorn , That the Bayliff of a 
Feanchiſe (who had Retorn of Writs) had Re- 
torned,&c. this is good, altho? he doth not ſhew 
of what place he is Baylitt, 29 -E4.3.c.1,- * 
W. had a Cop? ad ſatyfac to the Sheriff of Ne Pro- 
Middleſex, and makes Precept to the Bayliff of ©%.% 
the Dutchy, and the Precept was Ad capien# H. reorn 
ad reſpond? W. where it ſhould be ad | cd yas was miſtz- 
and the Bayliff retorn the Precepr ſerved, and ken. 
the Sheriff retorns to the Court Ceps corpus ſecun- 
dum Exigentiam brevs ; it was moved to have a 
new Cap. «d ſatisfac againſt H. For tho' the 
Sheriff by his Recorn had Charged himſelf to 
the Plaintiff, ſo that he may demand Execution 
againſt him.; yet where in truth the Defendant 
was never taken in Exeqution for the Debt , as 
here, but only taken ad reſpondend', there the 
Plaintiff is at liberty to take new Procels againſt 
the Defendant, which the Court granted, Nelv. 
52.H 0d and Harborn. 


Preſidents, 
Meandavi ballivo qui zullum dedis reſponſum , 
2 Sand. gg. Jaques and Ceſar. 


Mandavi ballivo upon Fieri facias , and upon 
Non omittas awarded. Vic' ret? nulla bona, 1 Sand. 
305. Merchant and Driver. 

The Form. 


What Retorts ſhall be good in reſpe& of the Form, or 
wot ; and where In|ufficient Retorns are aided. 


As to the Sheriffs ſetting his Name to the Re- 
t07n, vide ſuprs. 
K 4 Some- 
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Omilſion. © Sometimes the Retorn is Inſufficient for omiſ- 
* fionof Words: As where the Retorn was, Ref- 
duum bujus brevis apparet in quadam Scheduls , tor © 
Reſiduum executionis bujus brevis, Fitzh.Ret.1 4. 
And the Sheriff is bound to take knowled 
of the Law in making his Retorn ; therefore in 
a Scire facias to L. B. Maſter of the Grammar 
School of $.8c,and tothe Scholars of the ſame, 
he retorned that Scire ferit tothe Maſter , and 
doth not ſay, To L.B. Maſter, Bro.Rer.88. 
In a Scire fac. the Sheriff. retorned Scire feci 
A.B. modo & forma prout iſtud breve exigit & requi- 
rit , and ſaid not infra nominar A.B. yetper Cur 
its good , for theſe 'words- prout bit breve exigit 
| are tantamount, 2 H.413. 3 H49.. > +4 
Retom "The Sheriff retorned Non inveni, for Non eſt 
Mon invent ;yventus, and the party thereupon was Outlaw'd. 
Wer” This was affigned forError, andinot amendable, 
'  Fitzb.ng. F r, 0 253,4.94 
A Retom A Retorn by the Sheriff in the Third perſon, 
in the 3d js not a good Retorn. The Sheriff retorned, 
"ry "" Quod pracepit ballivo de S. for Pracepi ballive, and 
Ban” he was amerced for it; 21 Aſ.t7. » '- | 
Reſow _ The Sheriff. upon a Capias retorned , That he 
retorned. arreſted -<the'; Defendant-at S. and- would 'have 
carried hinzto the 'Gaoh, and A.B. refcued: him: 
" This Retorn was Inſvfficient:, becauſe the did 
not ſhew at what place' A. B. made the Reſcue 
for. it ſhaJl nat be intended the place where the 
Arreſt was, Bro.Ree.97. 2 6, TY 
Vide plus tit. Reſcons. 
Proz'fu- The Teſte of a Writ was 2 Martii 11 Eliz. 
«oh _ The Retorn was, In quarta Septimans Quadrigeſime 
ET prox furur', The words prox' futur* reter to 
: quatta Septimana, not to Quadrigeſime , Mo.'365. 
- Barton and Lever. | 


In 


/ 
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- In Treſpaſs the Sheriff retorned in the Com- That the 
mon Bench, that the Defendant was attached nt 
per catalla ad walentiam de 10 1. Itsa void Retorn, an, os 
for he ought to retorn he was attached by'one 1,5 7, he 

Beaſt or Chattel certain, and name them, that fo retorags. 

may be: forfeited, 'Cro.EL13. Lawrence and | 
Netherfole, 1-Anderſ.5 1. wid. tit. Attachment. 

"4n* Quelawry of Murder the Sheriff retorns, g,,,., :. 
Ad Cons? meu tent” apud D. en le County de Nor- Outlawry. 
thumberland, and ſaith not in Comitat? meo Nor- 
thambriz' tent”, &c. Its Error ,, for one may be 
Sheriff of Cambridge and Huntingdon, and of 
—_ and Suſſex," 2 Rolls Rep. 52. Alder's 

"TL 


Adion of the Caſe upon Eſcape of one taken x;,,. 
by Ca. ſa. rit? Paſche'16 Car. 2. on a Judgment (iz. 
entred in Mich. 16 Car. 2. which is repugnant 
and impoſlible; and this moved in Arreſt of 
Judgment on the retorn of a Writ of Enquiry. 

But the Te#i+ appearing to: be Fan. 16 Car. 2. 
ret? Craſt” Aſcent, and that Yirtute brevis poſtea & 
ante retorn*, (viz) ſuch a day of May 16. which 
ſhould be '17. Per Cur?, This is a void Retorn , 
(Yixz.)being expoſitive only,zKeb.1 01. Hanmer and 
DAR ET £4. MN ls 


Where a Retorn. ſhall be void for the Incertainty or 
Repugnancy, of not. 


In a Replevin on the Cauſam nobs ſignifices, : 
if the Sheriff rerorn, That _ Beaſts Low a 
delivered, quia wiſuns inde habere non y__ This 
is not good, becauſe he doth not fay acevſſ ad 
lecum ; for perhaps he could not have the View, 
becauſe he did not go where the Beaſts were, 

2 Ed.3-546. 


Outlawry 
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Uncertain Outlawry was reverſed, becauſethe Exigenthad 
rexoro of an uncertain Retorn , 2 Rep. Dr. Drury's Caſe, 

, I41. R 

| fii If a Capiar comes to the Sheriff totake a man, 

confere its no Retorn that he was found within his 

peterit, is Bailiwick after the delivery of the Writ prous 

_ *- ſbi conſtare poterit, This is not good , but he 

" ought to retorn expreſly Quid non eFt invents, 
9 H.6.57. 

So in a Fieri fac de bonss Teſtatorss againſt Exe- 
cutors, if the Sheriff retorn that they have nar 
any Goods # ballivs ſua, after the delivery of 
the Writ prout ei conftare poterit, This Retorn is 
not good; for he ought to cake notice wherher 
_ had Goods or not , and fo retorn it, g H. 
$7-0+ 

_ T plene Adminiſtrayit, and Afſets are found upon a 

; Fieri fac', the Sheriff retorns, that he had nothing 

within the ſame County ; its a good Retorn, 
Bendloes n.91. 

Uncertain. Upon Habere fa [eifimam the Sheriff retorns, 
that the party who ought to take the Seifin mon 
profecutus eſt breve, This is not good ; for the 
uncertain Intendment of it, -and the coming of 
the Sheriff co have ſeifin is not properly a pro- 
ſecution of the Writ, Paſch. 15 Fac. Flojgd & 
Bethill: 

Repugnant On Entry ſur diſſeiſin of two Acres, Hab' fae 
ſeiſinam was awarded. The Sherift as to one 
Acre retorns Habere feci, as to the other Tarde; 
the Sheriff ſhall be amerced for ſuch a Retorn, 
as being contrary and repugnant in it fel. As 
in Ca. ſa. againſt two, the Sheriff retorns as to 
one Cepi, and to the other Tarde , he ſhall be 
amerced, 2 Leoy,175. 


Vide Reſcoms. 
VVhat 


Bur in Debt againſt an Executor, who pleads 


61h 8  «1t 2 _* *# ®> *«<- i hens 
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IWhat ſhall be @ good Retorn again#t the Admittance 
of the party, or not. 


Debt againſt the Heir: If the Defendant, ,.. 
leads, Nothing deſcends to him but an Houle ,,,;u6 the 

in B. upon which Judgment is given for the Heir. 
Plaintiff; ſed quia ignoratur of what value the 

Houſe was, a Writ iſſues to the Sheriff to 

enquire of rhe Value, and according to that to 

make Execution; and the Sheriff retorns, That 

the Heir fold the Houſe before the Writ came 

to him. This is not' a good Retorn, Hen.7 Fac. 
B.R.Goldſon and Bennet. 

If in Aftionof Debt againſt Executors the De-j, pn, 
fendant acknowledgeth the Action, on which a againtt an 
Fieri fac iſſues , the Sheriff may retorn Nulla Executor. 
bona,&c. for this ſtands with the fukwmcer, ina(- 
much as he confeſt the Action 3 but not , that he 
had Goods, 2 Roll. Abr.459. Newman and Babing- 
ton. 

Upon Habere fac? ſeiſinam , upon a Judgment 
againſt F. $. it is no good Retorn for the Sheriff 
to retorn, That F.S. had nothing in the Land, 
nor was Tenant, 17 E4.3.66.b. 

The Sheriff on Levari Retorns, That he had Sheriff 
Levied the faid ſum (which was 2000 L) and in pleads. 
Debt he pleads as to 308 1. Nil deber, and as to 
the reſt a Releaſe from the Plaintiff; the Plaintiff 
demurrs. Now the Plea of Ni debet is ill, and 
the Sheriff is Eftopt to plead ic; for it is con- 
trary to the Retorn. But per Cur, ſince they 
have not relyed upon the Eſtoppel , but taken 
Ifſue, that could give them no advantage, Hob.206. 
Speake and Richard:. 


VVhat 
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What ſhall *: the Sheriff for bis not Retorning, 
and what ſball not. 


As for the Sheriffs retorning a Reſcous , Vide 
ſub tit. Reſcous. 

Refiſtance. The Sheriff retorned a Reſiſtance on Habere 
fac* ſeiſinam , and he was amerced 20 Marks ;' 
becauſe he did not take the Poſſe Comitatus, and 
an Alias awarded, Hill.19 Ed.2. Execution 14,7. 

That none On Habere fac” ſeiſinam , its a good Retorn to 

nor ae excuſe the Sheriff, that he at all times was ready 

a te deliver Sejſin, and appointed divers times in 
certain for the party to: comes to thet Land! to 
receive Se;ſin; but none comes for the party to 
receive it,2, Roll. Abr.4.5 9. Floyd and Bethell. 

So he ought to excuſe himſelf from the time 
before the day aforeſaid , otherwiſe the Retorn 
is not good ;, for peradventure he was requeſted 
_ , and would not perform. it , meſme 
Caſe. | 07 þþ 

That he's Jt js no. good Retorn for. the Sheriff to ſay, 

not pai That the party, will not pay his Fees, and there- 

** fore that he would not execute the Writ, 34 #6. 
Bro, Ret. 10, The very words of the Wiit do 
enjoyn the Sheriff to make retorn of-.it; and if 
he be not paid his Fees where he is- allowed to 
rake them, he may recover them by AQtion. 

Tho' Infe= JF a Writ out of the Kings-Bench be dire&ed 

_——— to an Inferiour Court, which the Inferior Court 

bound to 15 Not bound to allow, but may proceed notwith- 

allowa ftanding che Writ direted to them; yet they 

Wricyet ought to make a Retornupon the Writ, and in 

they mult the Retorn to ſhew the Cauſe: For the Writs 

mke2 from above ought to be obeyed, Stiles Pratt. Reg. 


Retorn, : 
tit. Retorn. 


Shett.c 


Where Amendment ſhall be of Sheriffs Retorns, and 
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Sheriff retorned a Proteion on Arreſt, It Sheriff 
was ſet aſide per Car?, in regard the Sheriff -can not . 
retorn nothing but Non eft snwentus, or Cepi- corpus, Pt 
at his own peril; and its in his diſcretion to, :rreg, 
allow or diſallow any: Prote&ion,and the Sheriff 
was ordered to retorn his Writ on a Pain, 2 Keb. 

681. The Sheriff of Yorkſhire's Caſe. ' 

If a*man be taken in Execution at the Suir If Super- 
the King 3 afterwards a Swperſedeas comes to the ſedeas 
Sheriff, by 2 H.7.f0.17, he may retorn the Super. ©0mes. be 
ſedeas with the Body. | os api 

Sothe Sheriff. is to retorn- the Capiar and the [cgeu with 
Body at the Day; bur if the party diſcharge the Body. 
him, this is a good excuſe, 3 Bulſtr.96,979.  Irheparty 
- In Replevin, if the Sheriff rerorneth, That the yy. 
Defendant claimeth Property,its a good Excule, ".* 
Dalt.181. Excule. 

The Sheriffs of London may retorn their Cu- 
ſtom, Dalzr.c.7 3. 

Mandavi ballivo Libertatis , qui nullum dedit 
reſponſum, is a good Retorn toexcule. 

Tarde is an Excuſe. 

So that the Plaintiff now invenit plegios de proje- 
quendo. of 


Amendment. 


where not. 


' On Venire fac) no Retorn was indorſed, nor 
any Name of the Sheriff on the back of the 
Writ, nec quod executio brevis pates in quudam pan- 
nello,&c. 

- The 18th of Eliz.aids Inſufficient Retorns,not 
where there is no Retorns; and it could not be 
amended after Verdi&t, and a new Venire fac 


ilued, 5 Rep. 41. Rowland's Cale. | 
88.6. - 


—_— nt —— _ 
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$ H6, c. 12. extends to Retorns ; but yet Mil. 
priſion of Clerks are only to be amended. But 
it extends not to a Retorn by the Sheriff where 
it ſhould be toa Coroner; nor doth 18 Eliz. 
| Nor to a Retorn of a Venire 4 without the 
Name of the Sheriff; vid.plas Co.3 Rep.n 62. Black- 
more's Caſe. 

The Yenire fac, and other Proceſs, is dire&ted 
Vicecomitibus de Canterbury , and the Retorn is 
made by one Sheriff only. The Court amended 
this at Common Law, and not upon the Statute 


| of Feofails, as was Sherington and Talbot's Cale, 


1Cro, . . . and 39 H.6.40. And they ſwore 
the Jury here, that there was but one Sheriff in 
> Y0. » Siderfin Þ. 24.3. the King and Per- 
eival, 

Album breve retorned is not amendable\, 246: 

1196, ( 

Where the Retorn of the Sheriff ſhall be 
amended, as well after Verdi& as before , wid. 
10 Rep. Denbaud*s Caſe. 

Vide hic ſperſim pluis de Amendments. 


Having now Treated largely of the Inſuffi- 
ciency and Validity of Retorns in General, 
ſhall conſider how the Law is in Caſes where 
Sheriffs retorn no Writs; or what A&, Proceſs 
or Appearance ſhall be good before the Retorn, 
and the penalty on the Sheriff for not Retorn- 
ing. 

As to not retorning of Execution z wide in- 


Where a manis toloſe an Inheritance if he do 
not appear, he ſhall appear without the Retorn 
of the Sheriff grats, by Day in the Roll, 10 H. 
*. I8. 


Where 


Where a man is to have rporal pain 
if he doth not Appear, he may 'appear without 
the Retorn of the Sheriff gratis, 14.ibid. 

In Treſpaſs ; if after the Exigent is iſſued, the 
Defendant renders himſelf and had a Superſe- 
deas, he may appear by the Roll , altho? the She- 
riff doth not retorn the Exigevt at the Day, 
38 E4.3.20.6. 

In a Writ of Debt,if no Original be retorned, 
ror any Retorn made, yet the Defendant may 
appear by the Roll, 29 E4.3.18. 

In a Writ of Debt, if the Sheriff retorn the 
Original Nibil, &c. yer the Defendant may ap- 
pear for fear of a Capias, 10 Fac.B.R. Slatky and 
Vautrey. 


The penalty for not Retorning. 


Nota pro Regula by Hales : (1) The Court will 
diſcharge Priſoners on Common Bail in two 
Terms. (2) They will infli& Penalties on 
Sheriffs, for not making Deputies ; and wil(whe- 
ther in Office or not ) impriſon them, for not 
retorning of Writs by the Day , and not leave 
them to clement, or Diftringas nuper Vice- 
comint?, 2 Keb.$12. 

In 1 Bulftr. 201, 202. an Habeas Corpus was 
direQed tothe Warden of the Fleet, to bring in 
the Batly of a Priſoner in his Cuſtody; who 
refuſing to make his Retorn, another Day was 
given him upon pain to return the Body. 

If the Sheriff takes F.S. upon a Latitat or 
Capias, and doth nor retorn the Writ, an Aion 
lies againſt him. 


C AP. 
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and Duty of Sheriffs, &c. 
H AP. IX. 


Remedy againſt the Sheriff for a Falſe Retorn : Where' 
and in what Caſes, and what Attion' lies againſt 

' bim for @ Falſe Retorn. Where ſuch Adions arg 
Yo be brought, bow to be laid, and the manner of 
declaring therein. Of the reaſon of- the, Retorn of 
Cepi Corpus ,upow Bail taken. Where Athion 
lies agam#i the Sheriff or Bayliff of @ Franchiſe, 
and which of them upon a Falſe Retorn.. /, Reme- 
dy againit the Sheriff for not Retorning the Writ; 
or again#t bis Bayliff, or againſt the Bayliff uf a 
Pranchiſe. Of laying the Afton; and of the De- 
claration thereon, Where, and in what Caſes a 
man may traverſe the Sheriffs Retorn or not. 


Or Remedy againſt Sheriffs , Baylify and 
Gaolers, and where the Aion is to be laid 


as to M-feazance, Non-fezance, Faux-retorns and 
Non-retorns, vide Stat VV.2-c.39. 


The. 


For Miſ.feazance, 


1. For a Faux Retorn ; where and in what Caſe; 
Attion lies, and where not ; and where and how 
ſuch Ations are to be brought, and the manner of 
Declaring therein, 


In Partition, or other Real Acton, if the She--, 
rif Retorn the Tenant ſummoned, when in 
truth he was not ,  Adion of Deceit lies againſt 
him,26 4/.48. r Brownl.157. 

So ina Real Aion, if the Demandant deliver 
a Writ of Summons to the Sheriff, and the She- 
riff ſummon the Tenant accordingly, and after 
does not retorn the Writ , Aion on the Caſe lies 
againſt him, H.32 E1. B.R. Marſh and Aſtery. 
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So if the Sheriff retorn ong&Summoned or- 
Proclaimed , which is not , Action on the Caſe 
lies ; but this is not aflignable for Error, Me.349. 

Corbet and Marſh. : 

Action on the Caſe lies againſt the Sheriff Delivery 
for retorning , That he had delivered to the 22 1244 
Plaintif, upon Inquiſition taken where he re- 
fuſed to deliver it, and ſo the Retorn is falſe ; 
tho? it was objected, that perhaps the poſleflion 
is keptggainſt him mans forti, Bur per Cur', that 
is but mitigation of Damages; but his Retorn 
was falſe, and therefore the Aion lieth, 1 Roh. 

Abr.7 38. Liſter and Bromley. 

If the Sheriff retorn Exigent 3 aut 4 exa#?, gxigor. 
and that there were not more Counties , 
where in truth there was a fifth County; the 
Plaintiff ſhall have Action on the Caſe againſt 
him, 9 H.6.60.6. 

Sheriff atreſts the party, and yet retorns Nor 
eft inventms; AQtion on the Cale, or Treſpaſs Non ef 
or Falſe Impriſonment lies againſt him ; for he is /*ven#* 
a Treſpaſler ab initio, Cro.EL. 72.9. Hawkin's Cale. 

18 Ed.4..18. 

Aion on the Caſe was againſt the Sheriff, Cepi corpw 
for that he arceſted F.S. and fer -him at large on Sr-r. 
a——_—_ aliqua ſecuritate mventa for his Appearance, 23 #6: 
and at the Day retorned Cepi corps, and that 
the ſaid F. S. did not appear atgthe Day, but hid 
himſelf; and that upon an Habeas corpne award- 


__ ed heretorned Paratum babeo, which was Faux, 


whereby the Plaintiff was delayed in his Suit, &c. 
The Defendant pleaded, That F. S. being arre- 
ſted put him in Sureties for his Appearance, 7.N. 
and F. D. who are perſons of ſufficient -Eſtate 
witliin the County, and were bound to him in 
407. for the Appearance of F.S. at the Day in 
the Writ mentioned , and pleaded the Statute 


of 13 H. 6. c. 10. by reaſon whereof he 1=t 
L him 


| the party. 
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_ _himatlarge, and traverſeth A4b/que hoc that he 
let him at —_ ab/que aliqua ſeruritate invents 
Oc. Cro.El.61.4. Barton and Aldworth. 

The Court held the Plea and Traverſe to be 
good ; for he is by the Statute compellable to 
exke Bail, and its left to his diſcretion what Bail 
to take: Andaltho* he had not-the Body at the 
Day , and afterwards at the day of the Habeas 
corps retorned, quod pararum haber, when he was 
at Large , that is a contempt to the Calire and 
Fineable ; but its nothing as to the party , nor 
can he take advantage of it. 

Sheriff not So that the Law which has been diſputed, is 
charged in ſetled, That where the Sheriff takes Bail accord- 
Acione" ing to the Statute of 2.3 H. 6. and retorns Cepi 
for retorn- £9729 7 tho the party do not appear at the'Day, 
ivg Ceps Yet the Sheriff ſhall not be charged in an Action 
corpus, onthe Caſe for a Falſe Retorn , Siderfin p.22,2 3. 
when he AJen and Robinſon, Mo. -n.590. Langtoh and Gard- 


had bailed... 

23H.6.10. For the Statute of 23 H.6.is a General Statute, 
AGeneral of which the Judges ſhall take motice ; butif it 
Law in does not appear to be a Retorn within the Sta- 
ſome Cafes. tyre, but at Common Law , there for his Non- 
appearance Aion lies. And there is a Caſe in 
S:iderfin on this Point which is worth obſervation, 

as ro laying the Aetion and Pleading : 
Action on*the Caſe was brought for a Falſe 
Retorn, 4.e. Ceps corpus , and yer he had him not 
at the Day, but ſuffered him to eſcape. 'The 
Defendant demurs taghe Declaration, Now the 
Action is good, becauſe the Declaration ſhall be 
taken to be true upon this Demurrer. And the 
Statute of 23 H. 6. is in part a private Statute, 
and the Court will not take notice-of it withour 
pleading it. But had the Defendant pleaded it 
Specially , or had he pleaded Not Guilty , he 
might have had advantagg of this Statute 0 
: ave 
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have ouſted the Plaintiff of his Aftion. Aﬀcer 
the ſaid Statute the Sheriff cannot makea Special 
Retorn, but Ceps corps, or Non eſt inventus. '>0 
that the Caſe of Ales and Robinſon as to that 
Point, is good Law. For fuch Adion Lies not 
properly againſt the Sheriff, becauſe the Statute 
of 23 H.6.compels him to Bail the Priſoner ; and 
yet the Sheriff ſhall recorn a Ceps corpas ,; as for- 
merly, $iderfin p.4.39. Parker and Welby. 

Now its ſaid in Benſon and Velbys Caſe , that 
23 H6. c. to. js a private Statute, and ought eo 
have been pleaded, 2 Sand. 154. Benſon and 
Welby. 

Now that Statute, as Whelpdale's Cale is, is 4 
private Law as to Sheriffs Bonds ; but as to Ex- 
tortious Fees, its a publick Law, 2 Keb.626,657. 

Mad. rep. 77. meſme Caſe. 

If a Sheriff levy Money ott a Levari facias, Debt we). 
upon a Recognizance, at the Suit of F.S. and **- , he 
retorns the Writ ſerved, F. S. may have Debc —_ or 
againſt che Sheriff, or againſt the Sheriffs Execu- 7,9, 
tors. But in this Caſe the Plaintiff demur:r*d to | 
the Defendant's Plea, and Concluded ill. The 
Plea was grounded on a Releaſe, and he ſhould 
have derhanded Judgment , if the Defen- 
dant ſhould be admitted to plead a Releaſe 
made after the Sheriff had mgde his Retorn , 

1 Rolls Abr.5 18.Speake and RichW##d;, 1 Brownl.5 7, 
meſme Cale. Hob. p.206.meſme Caſe. . | 


* 


_ Aion onthe Caſe lies againit a Sheriff , who 527 bs 
accepts of a Retorn of one that is not Bayliff, mT 
and againſt him that made the Retorn, 446. 4.3 1. Rerorn of 
Palmer and Smalbate. . | one thar is 

Aion on the Caſe lies againft the Bayliff of 19 Baylift. 
a Franchiſe for negligent Execution, or a Falle _ jm 
Reworn, Meo.p.431., a brag 


- : chife, 
L.9 AEion 
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For m*+ Aion on the Caſs lies againſt a Sheriff, for 
king other making other Retorn' than, is retorned to him 
hae 72, by a Liberty or Baylitf of a Franchiſe, who had 
torned by Retorna brevium, 1 Roll.rep.1 19, 
Baylif of Upon a Fier: fac? againſt an Adminiſtrator , 
a Liberty. the Sheriff makes a Warrant to the Bayliff of a - 
pomnars 4 Franchiſe to execute it, and after the Baylitf is ' 
nexint removed, and another Bayliff ele&ed; ,and after 
the Sheriff the old Bayliff retorns in his own Name to the 
or Baylif Sheriff, That the Adminiſtrator had not any 
of a Fran- Goods preterguam, fc. which is falſe, and after 
_ 2; the Sheriff makes retorn accordingly to the 
on, Court; yet no Action on the Caſe for this Falſe 
Retorn lies againſt the Bayliff, For the Retorn 
ought to have been made of the new Bayliff, 
and fo the Sheriff had accepted a Retorn from 
one as it were a meer ſtranger, and fo void. 
. And he ought to take Copnizance of the right Mini- 
Flers of Law; and therefore the old Bayliff for 
this Falſe retorn is not puniſhable by the Law, 
but the Sheriff, 1 Roll. Abridgm. 99. Palmer and 


Mp | 
the Sheriff retorn XMandavi ballivo Liber- 
tatis, fc. qui mibi reſponſum dedit, &c. if the 
| Matter of che Retorn be falſe, no ARion lies 
againſt the Sheriff, but only againſt the Bayliff : 
For the Sheriff ,gught to accept the Retorn of 
the Baylift, andhct examine the reality of it, 
(if it be. ſufficient in Law) 1 Roll. Abr. 98, 99. 
Palmer and Marſh , Cro. El. 5 12. Palmer and Pot- 
ter. 
Againſt If a Venire fac? comes to the Sheriff in a 
the Sheriff, Qugre 37mpedit, and the Sheritf command the Bay- 
for 2 Re- liff of the City of C. toretorn the-Pannel, who 
ne wo is does itaccordingly, where he had not any War- 
nor Bayliff rant to do ic, not being Baylift of a Franchiſe, 
of 2 Frau- whereby the Pannel is quaſht. ThePlaintitff for 
chile. this default in the Sheriff , and for his Damege 
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ſhall have an A&Rion on the Caſe, 38 Aſize 


13. 

"The Sheriff upon a Fieri facias againſt F. S. againt 
makes aWarrant to F.S. to exetnte as his Baylift, the Sheriff, 
and he does it ; and afterwards the Sheriff makes and nor 
a Falſe Retorn, (viz.) that the Writ came Tar- *8* 


,o&c. by which he is a Treſpaſſer ab initio, yet — Day 


it makes not the Bayliff a Treſpaſſer, 2 Rol. Abr. 


562. Parkes and Moſſe. 

Ie was the Opinion of all the Judges in the 
Caſe of Fawcer and Cotton, That the Sheriffs ſab- 
miſſion to a Fine, is no Concluſion to the parties 
grieved, to bring their Aian for the falſe Retorn 
of the Sheriff, if it were ſo, Sir Thomas Jones 


-39. 

E retornon Elegit, the Sheriff Retorns, That Caſe, and 
he had apprailed the Goods i ſpecie to 401. and ®* Don 
extended ſuch Lands, and delivered them to the 
Plaintiff. Ub; revera he never delivered them to 
the Plaintiff. Action of Debt lies not in this 
Caſe, but Aion on the Caſe; for it is no Debt 
in the hands of the Sheriff, Cro.Fac.566. Coryton 
againſt Thomas. 

And its not-like to Pyke's Caſe, 14 Fac. which 
was,the Sheriff on a Scire fac? retorned, That he 
had fold the Goods for ſo much Money, and 
delivered the Money to the Plaintiff; -and the 
Plaintiff thereupon averring that he had not the 
Money , maintained an Action of Debt : For 
there the Sheriff confeſſed by his Retorn, That 
he had fold the Goods,and delivered the Money 
but here it is not retorned, that he medled with 
the Goods , or the value of them , fo as there is 
—__ Certainty to charge him , Pzke's Cale, 
14 Fac. 


Ky Where 
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Where the Aion is to be brought. 


* Adton for a Faſfe Retorn may be brought in 
the County where this was, or in Middleſex 
where the Record is, Cro. Fac.5 32. Parkburſt and 
Powel, - , 
''$o Eſcape at D, in Wales, and the Retorn was 
Non eff Imventus, and it was tryed at Weftminſter, 
the Falſe Retorn being made at Weſftmin#er , 
which is the cauſe of the Ation, 2 Keb. 362. 
Alancer and Smith. | 
If a Sheriff on Cap' UtJagat? will not arreſt 
the party, but retorn Non efF Inventns,an Aﬀtion 
may be brought” againſt him in the County 
where he received the Writ; or in Middleſex, 
where the Record of that Falſe Retorn is, at 
-;— an » Heb.209. Siderfin p.218, 219. RuſſePs 
aſe. #3 s 
A Doubt was , Whether A&ion on the Caſe 
for a Falſe retorn on Elepit lies in the County 
where the retorn of the Exigent was , + e. in. 
Middleſex , or where the Land lies ? And the - 
Court inclined, that it lay moſt properly in 
Middleſex, Winch. p. 100. Sheir againſs Sir Francis 
Glover. | 
' One brings Debt againſt B. Sheriff of the 
County Palatine of Lanca#er ,. and ſues him to 
Outlawry on Meſn Proceſs, and had a Capias 
directed to the Chancery of the County Palatine, 
who make a Precept to the Coroners of the 
County, being Six , to take his Body and have 
him before as he of the Court of Common 
Bench at Y/Veſtminſter; one of the Coroners 
being in ſight of him, and having a fair oppor- 
tuniry to arreſt him does it not, but they .all 
yetorn Non e## inventws, The Plaintiff hereupon 
brings his Aion againſt the Coroners gr =p 
Ro elex ; 


. 
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dleſex; And-the Court inclined, that the Action 
is well brought in Middleſex'3 becauſe the Plain- 
tifs Damages ariſe here, by not having the 
| Body here at the Day, Bulmer's Caſe Rep. and 
Dyer 159- * 

The. Chancery retorns to the Court the ſame Coroner. 
Anſwer that the Coroners return to him , 
that the Falſe Retorn is the cauſe of prejudice, 
and the other thiags are but Arguments to 
prove it. And the: t conceived an Aftion 
would not lye againit one Coroner , no more 
than againſt one Sheriff of London , York, &6. 
Mod. Rep. 198. Naylor and Sharpley. ; 


Of Declarations ins Afions for Falſe Retorns. 


In Pigor's Caſe it was alledged Br Error that 
the ration was naught : 

1. The Bond was made for 200 /. dared Prons | 
29 Aug. 13 Fac. and this was before the Bond g,,, 
made; yet being retornable in Michaelmas made. 
Tefm , and the Latites upon it alter the Bond, 
tes ſufhcient to maintain the Aftion , and the 
Proceſs always bears Tefe the laſt day of the 
Term before. 

2. The Declaration is, The Sheriffs Bayliffs Its noe 
arreft the party., and the Sheriff falfly retorned oe 
Non eft inventus. It was alledged'for Ecror, that £.,4.n. 
the Declaration was not good, becauſe he doth gig noe 
not ſhew that the Baylitts delivered the Bond appear. 
to the Sheriff, which they had taken for his 
Appearance ; nor is it ſhewed that the Defen- 
dant did not appear. Sed non allocatur. For thele 
ſerve but for aggravation of Damages , and are 
ſupplied by the Verdi, Cre. Face 561. Pigot and 


Rogers. - 
L 4 Fiers 
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Fieri fac' for Debt was delivered to the Sheriffs 
of N. who executed it , after which the Sheriffs 
were diſcharged of their Office , and new ones 
eleted. The old Sherifls redeliver to the party 

Aiics His Goods taken in Execution, and indorſe Nuls 
' againſt $on'on the Writ of -- and deliver it to 
the old the new Sheriffs fo Indorſed. And an Ationon 
Sheriffs. the Caſe was brought againſt the old Sheriffs for 
this Falſe Retorn, and Judgment pro Quer*. And 
theſe Exceptions were taken: 
z. 'The Plaintiff in his Declaration does not 
fay, that the old Sheriffs did retorn Nula bona, 
- bur only that they did indorſe Nu//a bona, which 
is no Retorn, + 100 
>. He faith not, they delivered this Writ 
thus indorſgd to be retorned , 4. e. by Inden- 
ture. 
Tho! it 
: 3- It appears not whether any Retorn of the 
_— "yg Writ ws 16 > by the old Sherifts or the new. 
retorn of Per Glyn Chief Juſtice. He conceived it to be 
the con- well, and according to the courſe in that kind. 
nay ahh 4 the old Sheriffs to make the Retorn, and to 
mace deliver the Writ over by Indenture to the new 
Sheriffs, Sheriffs, and here was a Verdia. And a Retorn 
is not properly a Retorn till it be filed here; 
yet it is theRetorn of the Sheriff in the County 


where he is Sheriff; and yet it ſeems Judgment 


was reverſed. Puere. Style p.- 474. Toft and 
Day. TEA YEE 
Adtion on the Caſe on a Falſe Retorn of Non 
eſt inventus by the Sheriff of Galloway in Ireland, 
It was averred, that the Sheriff at the time of 
the delivery of the Capias had the perſon. in 
Cuſtody at Galloway in the City of Dublin, and 
the Action is brought in the County of the City. 
Per Sanders. On a Capias delivered to the Sheriff 
out of the County, he is not bound to hold him 
thre. So upon a Latitar , which is no Warrant 
© 


" a* 


— 0 W > 
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to the Sheriff, to take him but only in his Baily- 
wick. - Per Cur”. This may be by Habeas corpus 
or Freſh Suit, and being atter Verdi, chat finds 
the Falſe retorn (for the retorn was Non ef 
invents in balliva) and the Jury find that he was 
in balliva at the retorn of the Writ, the Court 
will preſume him legally in Cuſtody, 3 Keb.s 57, 
561,600. Bradſhaw and Andrews. 

. Plaintiff declares, he had proſecuted a Capias 
againſt Chapman , who was indebted to the 
Plaintiff in 1007. and delivered it to the Sheriff 
at Newport P. and that the Sheriff poſtea &* 
adtunc & ibidem potuiſſet arreſtar? the ſaid Chap- 
wan; but that the Detendant wachinans, to 
delay the Plaintiff , &c. arreFare the ſaid 
Chapman , &c. adtunc & ibidem abſtinuit & 
recuſavit , and had falfly recorned Non ef 
inventus. Defendant pleads Non culp', and 
Verdi& pro Quer. Per Cur. After Verdi& the 
Declaration is good enough; and tho? poruiſſer 
arreſtare , without ſhewing how , or that the 
Defendant was in view of Chapman, and potuiſſes 


_denotes a poſſibility 3 and this is true if he were 


in the Caunty , and the Sherift is not bound to 
attend his Office in every particular caſe ; yer 
it ſhall be intended ſuch Matter was given in 
Evidence , by which ic- appeared to the Jury, 


that the Sheriff potuiſſet arreftare, and the Decla- 


ration quod recuſevit doth imply Opportunity : 
But it was agreed to be good Cauſe of Demurrer, 
Sir Tho. Fones p.47. Fiſh verſus Aſton Sheriff of 
Bedford, 

Error brought by the Sheriff, upon a Judg- 
ment againſt him upon a Writ of Scire fac, far 
an ill Retorn of a Fiers fac, 2 Sand.3 35. 


. 
* 


AZJions 
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AFions againft the Sheriff for Non-feaſance. 
For not retorhing of Writs. 


If a Capiar iflues againſt F. S. and the Sheriff 
doth not make any retorn upon the ſaid Writ, 
he is a Treſpaſſer ab initio, and falſe impriſon- 
ment lies againſt him. 16 H. 7. 14 3H. 9.36. 
21.6.5. 5 Rep. Hoes Caſe. 

Before the Star. FF. 2.19. Regularly for. not 
retorning a Writ the Sheriff was amerced @uo- 
»ſq;, &c. but for a Falſe Retorn or imbeſilling 
the Writ, Aion lay at Common Law. Co. 2 In- 
ftit. 451. Raſt, Emries Fol, 626. Preſidents of 
Actions on this Statute. T his Statute prevents the 

|  Retorwy + a Tarde, i. &. quod breve adeo tarde ve- 

ni, quod prece Regs exequi non potult. 

op. wt. It's a Duettion in Sir VVitiem Clarks Cale if 

gat, Aion on the Caſe lies againſt a Sheriff for not 
retorning a Cap. Uthegat. It ſeems it does, for the 
Party has lofs by not retorning the Writ, tho? 
the Queen may amerce him for his Contempr. 
Cre. Eliz. p. 873. Sir VVill. Clark. 

Summons. Aion on the Caſs lies agaitift a Sheriff for not 
—_— a Summons. 1 Leow. 146. Marſh and 
Aﬀſtrey, 

toferiour If a Capias be retorned out of an Inferior 

Court.  . Conrt to an Officer of the Court to take F, S. 
and he took him accordingly,and doesnotretorn 
the Proceſs, he is a Trelſpaſler ab initio, for as 

Bayliff er Much as he is the Officer that onghe to retorn it, 

rand or and he is a Sheriff within his juriſdiction, 2 Rol. 

Servant Abr, 563. Kirk and Atking. 

nottobe Jf a Capias in Proceſs be awarded to the She- 

_—_— riff, and he makes his Warrant to a Baylift-er# 

torn of the Fant, Who is a ſworn and known Bayliff within 

Sheri, the 


| 


edt. 
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County to take him, arid he does it ac- 


On 7 ly, if the Shefiff does not afterwards re- 


cotn'this Writ, it (hall make him a»Treſpaſſer ab 

initio, becatiſs he is but the Sheriffs Servant, and 

for this he otight to be ſubje&. to the wrong 

done to the party as his Maſter is, 26 H. 7. 13. 

21 H. 7.22. M. 14. Car. B. R. How and Stocken 

bar. But if the Bayliff.errant, in' that Caſe, re- 

torn the Body and the Warrant to the Sheriff, 

alcho? the Sheriff doth not retorn the Writ, yet 

he is excuſed. And if che Shetiff upon ſuch Pro- 

ceſs makes ſpecial Bayliffs, and they take the 

Party, and the Sheriff doth not. retorn the Writ; 

altho' there js not any default in the Baylitfs, 

yet they ate Treſpaſſers ab initio, becauſe they are 

but Servants to che Sheriff and by his appoint- 

ment; bit this ſeems a forry reafon : And I 

take it Girling and Allens Cafe is good Law, For 

tho' the Sheriff ought to retorn his Writ, other- 

wiſe his Juſtification in Falſe Impriſonment is not 

good ; yet it is not ſo with his Servant, for he - 

has no means to inforce the Sheriff to make re- 

torn thereof; and if what he does is Tegal, it 

ſhall not be mide illegal to him by the a& or de- 

fault of another, Crok. Car. Gilling and Allen. 

11 Car. B. R. | 

' Upon a Capiar in Prqceſs, if the Sheriff makes where ne 
his Warrant to aBaylitf of a Franchiſe to execute default is 
it, who does it accordingly, and makes retorn in the Bay- 
of the Body and Wartant to the Sheriff, and the m—_— 
Sheriff after does nor retorn the Writ, yet this 1. ;« excu- 
ſhall not make the Shetiff a Treſpaſſer F. initlo, ſed. 
becauſe he had done his duty, and no default is 

in him and he is the Officer of che Franchiſe, 

arid not of the Sheriff, $ Ed. 417. b. 21 B. 

7. 22. 


The 


196 The Office and Duty of Shariffs,6:c. 
Sheriff not "The Court was moved, that the Sheriff may 

ro file the not be admitted to file the retorn of a Writ,® |: 
on” becauſe -ation on the Caſe was depending 
Aion on againſt him for not retorning it, becauſe then 
the Caſea, the Aion would abate, and it was granted by 
gainſt him, Roſſs, Stiles 4.08, 


Laying the Altion and Declaration for not 


Retorning. 


" In a Writ of Entry ſur diſſeiſin, the Land ly- 
ing in the County of X. if the Plaintiff deliver 
the Writ of Summons to the Sheriff of H. in 
London; and after the Sheriff ſummons the De- 
fendant upon the Land, and after doth not re- 
torn the Writ; for which A&ion on the Caſe is 
brought in London, where the Writ was deliver- 
ed to him, and the Defendant pleads he did 
not ſummon him, &c. upon which they are at | 
iſſue, this may be tried in London. 2 Roll. Abr. 
807. Raſh and Aſtrey. 

Action on the Caſe againſt an Underſheriff, 


and declares, whereas the Plaintiff had brought | 


a Writ of Entry againſt #. C. and delive it | 


tothe Underſheriff- to be executed in forma Fu | 


ris, and gave him two ſhillings for the executing ' 
of it, and that at ſuch a day he cauſed the laid | 
H. C. to be ſummoned, yet falſs, &c. he did not 
retorn the Writ of Summons at the day of the 
retorn. Cro. Eliz. 175. Marſh and Aſtrey. and p. 
297. Collet and Marſh. 

It js not It was moved in Arreſt of Judgment, for that 

averred it is: not ayerred he was Underſheriff, and con- 

that the ejnued in in his Office at the day of the Retorn ; 

— for otherwiſe the Action lies not againſt him, 

in hs Jed non allocatur. 1 Leen. 146. Meſme Cale. 

Office. / : | 


/ 


It 


1 
Fl 


| Hollqpds Caſe. 


« 
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It ' ſhall be intended that he continued in his 


| Office, for he was Underſheriff when the Writ 


, 


*was delivered to him ; and *cis alledged that he 
cauſed Summons to be made, and did not retorn 


it at the day, by which it ſhall be intended, . 


that the Authority was in him. The Declara- 
tion was, that the ſaid Arey (Defendant ) in- 
tendens & machinans ipſum querentem in Attions 
ſua pred? proſequend* impedire, &c. did not re- 
torn the Cons, but®ſaith not. tunc exiften” 
Underſheriff, yet it's good ; and if the Defen- 
dant were not Underſheriff, the ſame ſhall come 
in of the other ſide. 


Where a man may have a Traverſe, or Aver againſt 
the Sheriffs Retorn, and where not. 


It is commonly faid in our Books, that no 
Averment ſhall be againſt the Sheriffs Retorn 


; «Which is of Record, and therefore in a Rediſſer- 


ſi it cannot be afligned for Error that the She- 
riff non acceſſit ad tenementa, as he hath retorned, 
for that is againſt his Retorn, which is record- 
ed. - Gaudy in Collzt and Marſhes Caſe. Leon. 183. 


Gaudy in Collet and Marſh's Caſe, 1 Leon. 397: 
held, againſt any thing done or retorned by a 
Sheriff, as an Officer, there 'may be an aver- 
ment ; as an averment againſt a Biſhops Certifi- 
catez but the other Juſtices contra : For the Juſti- 
ces ought to credit the Officers. Error becauſe 
the Defendant was not ſummoned in a Precipe 
quod reddat, at the Church door, according to 
the Stat. 31 Eliz. c. 3. and by reaſon of the de- 
fault a grand cape was awarded, and the Sheriff 
retorned him ſummoned at the Church Door. 


Per 


157. 


—_—  — —  _  — I _ ——_ 


The Office and Dyty of Sherifls,Ccc. 
Per Cur', he ſhall not have this Averment , but 
AXtion ſur his Action of Deceipt againſt the Sheriff, Cro. Eliz, 
Deceipt, 297. Collet and Merſfh's Cale, fo Cre. El. g, 10, 
_ = 6g. Cavs Caſe. If in Partition the Sheriff Retorn, 
ment, Þo was there in proper perſon , and this Recorn 
be received, and the. Writ filed , then the Court 
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cannot examine it ; for the Retorn js good, and 


che party.can have po Averment againlt the Re- 
torn, nor Error. The Jury appeared on a Trial, 
and the Defendant 
Array ore tenus; becaule it was Retorned by 
one S-———*P$heriff, twd days after he had 
received a Writof Diſcharge. Per Cur”, He can- 
not Challengeit for that Cauſe ; becauſe it would 
be a dire& Averment againſt the Record, for it 
was Retorned by him as Sheriff, and the Retory 
accepted, Gro.El2 69. Hore and Broom. 

In the Lady Ruſſel and Wood's Caſe, Cro.EZ.7 80, 
the Kings-Bench would ſuffer a Traverſe to a 


d have challenged the 


Sheriff's Retorn, becauſe it is Falſe. As He ; 
ul 


Dyer $5 and in the Common-Bench is 
and.Prefidents ordered to be. ſearched. 


what Caſes one may ayer againſt the Rerorn of 
the Sheriff: eh 
| rice wal, ., A man may aver againſt the Berra felis 
Sheriff, if the Recorn þe a mazcer Collateral. 
| As if the Sheriff upon a Capia retorn 4 
+ Reſcaus, there may be an Avermeart agaiplt,it, 
Owen 132. 
| So Winch. p.t00. in another Action Averment 
In another ay be againſt the Retorn of the Sheriff , cho 
Action. not vin the fame Action; as 5 Ed. 4. for Falſe 
retorn, #Vinch. p. 100. Stues yerlus Sir Francs 


| er. | 
Retorn If the Retorn of the Sheriff concern my In- 
ma) be * hericance , I ſhall have ayerment againſt it, 
keritance, > Rolls Rep. 54. 14 


Sed diſtinguendum eff, And I ſhall ſhew in 


; 


' he. came in at the 5th County 


Chap:y. Af Sheriffs Reto 
In a Precipe quod reddat, at the $ $e- 
torned, he may ſay that his name is T.8. and 
that he was ſummoned by the name of F. 8. 
becauſe otherwiſe he ſhall loſe his Land by de- 
fault, 19 H.6.10.6. © 
If the Sheriff retorn a man outlawed of 1nOutaz- 
Felony , he may aver againſt this Retorn , that xy tor 
, and-tendred Sure-'F*lany. 
tigs, and fo was Outlawed; for this is in caſe of 
Life and Member, 1 Ed. 44 b. | 
On —_—_ againſt the Tertenanes, the 
Defendanc after tht Retorn of the Sheriff pleads, 
that he is not Tertenant. 'The Plaintiff demurs ; 
becauſe,as Cro.El.872. Blood's Caſche is clitopped 
by the Sheriffs Recorn. And in Reftall's Extries, 
Tertenancy is traverſed : And 4 £1. Dyer 212+ 
the Retorn of a Capias is trayeried as to Reſcue. 
And Cro. El. 859. its agreed , that Waſte is tra- wage, 
veclable. on the Retorn of the Sheriff. But per 
Cur a general Non tepure by Leſſee for years 
i SED for elſe his pofſeflion would be 
diſturbed by Eje&mwent, Cro.E/.872. Co, Ent. 620, 
NIN 59. 3 Keb. 170. VParony-werſus 


Jy. | 

So per VVindbam. In {ome Caſes one -ma Diverſity 
plead and aver againſt the retorn of the Sheriff, 1.vecn 5 
as tO a Scire facias , that there were other Ters+ geneal 
tenants not named; for he is not Omniſcient. YFoxrenare, 
And tho? the Sheriff retorn that ſuch are Ter- 499 % 


tenants, yet that ſhall not conzlude the Deten- _ f 


dant, but that he may ſay another is Tertenant yjeagea. 
of parcel, who is not warned. But Rolls is 
expreſs, that Nontenure catinot be pleaded: in 

f 104i1ſt the Retorn of the Sheriff, x Keb.5 5. 

64: 216 
Rej-:. 2. 


Cro. Fac. 50. Mitchell's Caſe, 2 Rolls 


If 
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Waſte. In Waſte, if the Officer retorn, That the Jury ' 
View. had the View; yet if the contrary appear by 
Examination at the Trial, the Retorn ſhall not 
conclude any of the parties , 2 Sand. 255. Green 
and TO R 
Avermene, o' 4 man may not aver contrary to the 
—_ be Sheriffs Retorn 3 . he may ſay, he which had 
was not Indorſed his Name on the Backſide of the Writ 
| was not Sheriff , becauſe by the Common Law, 
until the Stat. of Ed:2.c. no Sheriff or 
Qfficer uſed to put their Names to the Retorns ; 
and this Averment, That he that made the Re- 
torn is no true Officer, is not taken away by the 
Statute, Nelv. p.34. Arundel's Caſe. , 
Averment If Baylifts of Franchiſes that have Retorns of 
againſt Writs, make a Falle retorn, the party ſhall have 
_— Averment againſt it, as well of too little Iſſues as 
of Baylids Of other things , as well as he ſhall have againſt 
of Fran- the Sheriff ; but all Og ſhall be upon! 
chiſcs, the Baylifts, Dr.&* Stud. 2.d Book 42.c. - | 
The Sheriff retorns a Reſcous on Mean pro- 
ceſs to a Writ of Priviledge, and Attachment 
awarded nfs cauſa. The Preignotaries affirmed 
that the parties might traverſe the Retorn ; but 
Tots Curia of Opinion to the contrary , Sir Tho. 
Fones p.39. Fawcett and Cotton. | 


CHAP, 


Pup x0. Df Venire's,Hab' Corp'Grc 


CHAP, X 


bf Venire facias, Habeas Corpora Juratorum,on# 
Diſtcingas. / Vhat Retorns ſhall be good on 6 

| Venire, &c. or not, Amendments of Venire*s, 
&c. Of Tales. 


Venire fac, Habeas corpora & Diftring or. 
Of the Statutes of Feofails. 


| [He principal Statutes of Feofails are 8 H.6, 


' 12, & c.15. 32 H.8. 6g. 18 Elc. 14. 
21 Fac.c.13. 16 & 17 Car.2.c.3. | 

$ H.6.c.12. extends to any Record, Specialtys 
Copy, &c. 2, Parol. 2. Plea, 4. Warrant of 

ttorney.. F-- Writ Original and Judicial. 
6. Pannel. 7:Recorn. But by it miſprifion of 
Clarks are only amendable : But it extends noc 
to an Inſufficient Trial, where the Venue is 
miſtaken. _ It extends not to a Retorn of 4 
Sheriff, where it ſhould be by a Coroner. Nor : 
to a Trial by one not retorned in the YVenire 
Fac, Nor to a Retorn of a Venire fac withouc 
.the Name of the Sheriff, Now theſe Miſpriſi- 
Ons are not remedied by 8 H.6.c.2. 32 H.$. nor 
.38'El.c.4. (Viz. ) Where the Retorn is by the 
Sheriff, where ic ought to be by the Coroner, 
when the Sheriff does not put his Name to the 
*Retorn of the Jury ; when no Retorn is on the 
Venire fac ; nor when one gives a Verdict, who 


is not retorned ; nor 'ro Injuthcient Trials , 


where the Venue is miſtaken, 8 Rep. Blackamore's 
Calc, 


* M By 


The Office and Duty of Sheriffs, & 

By the Stat. 21 Fac. c. 13. After Verdift Fudg- 
ment ſhall not be arrefted, for that the Venire fac}, 
Hab. corpora , or Diſtringas, was awarded to 4 
ewrong Officer , upon any inſufficient Suggeſtion', or 
that the Venue was in ſome part miſawarded , 
iſſued out of more or fewer places than it ought to 
be, ſo as ſome one place be right named. Or for 
miſnaming any of. the Jurors either in the Sir- 
name , & any addition in any of the Writs or 
fns thereof, fo as conſtat de perſona. Or for 
Pwant of retorn of any of the ſaid Writs, fo 
*as a Pannel be retorned and annexed thereunto ; 
or for that the Officer's Name is not ſet to the 
'Retorn. af 

"No AQftsof Feofails extend to Appeals or Pleas 
of the Crown ; nor to Ations or Informations 
"on Penal Laws, except in 16& 17 Car. 2. other 
than concerning Cuſtoms , Subſidies of Tonnage 
and Poundage, to which it extends not, But 
the Stat. 21 Fac. helps not , if the Chriſtian 
Name of a Juror be miftaken, and the Law 
notwithſtanding Codwel!'s Caſe. 5 Rep. Roll.176; 
and Cro.Fac.4.58.Goddard's Cale remains as it was. 

© But its amendable per Star. 18 Eliz. as a dif: 
continuance of Proceſs, as Teppet.on the Venire, 
and Tipper on the Diſtringas was amended. So 
Samuel in the Venire, and Daniel in the Nomina 
Turator". 

If there be no Venue, its aided by 16 & 17 
Car.2. after a Verdict, if the Cauſe be tryed in 
the proper County where the Action is laid, 
2 Sand. 227. Perrys Caſe in Skinner's Caſe. Vide 


infra. 


Yemirewith ff the Plaintiff deliver the Yenire to the Sheriff 
a Proviſo, Tearde, (olate that he cannot ferve it, the Defen- 


dant ſhall have a Writ with a Proviſo ; but at 
_ the ſame time the Plaiatif may have another 
Writ, and the Sheriff may not retorn _ 

0 


YT Wo Me ne 


* until the Plaintiff have .ma 


Chap.io. Retozns of Venire's. 
of them he pleaſeth , the Proviſo ought to be 


quando duo brevia ſunt is *codem gradu & quali» 


rate, 8 H.6.6. | | 
; If the default be in the Plaintiff after Iſſue in 
the proſectiting of the Yenire facias , then the 
Defendant may have a Yenire facias with a Pro- 
viſo; but not an Habeas whe with a Proviſo, 
e a default in the 
ſame Writ. For he ought only to have the ſame 
Proceſs with a Proviſo, in which there was a 
defaulc of the Plaintiff firſt ; and therefore tho? 
the Defendant had a Yenire faciar with a Proviſa, 
upon a defaule of the Phaintiff, yer he cannot 
have a Nis prizs by Proviſo z without another 
default of the Plaintiff, 


.. Note. The Venire ought to be delivered to the 


to be, Pratt.Reg. $7333. 


SOTPTR p 
- The Naiye of the Sheriff to the Diftringas **% 


and Tales, are of neceſſity; and to the retorn of 
the Habeas corpora by the Statute of York, 14 Ed. 
2. c.5, and theſe are not holpen by-any of the 
7 of Teofails, Cro.E}.3 10.Stener and, Fames, 
Cro. Fac. 188. Holdſwrith*s Caſe, Yro.E1.5 09. Blod- 
well's Caſe; 432.Heart's Calc: 


/ 


What Retorn ſhal be goed in a Venire, or mt ; 
and what ſhall be Error , and what amendable. 


| Inſufficient Retorns are aided by the Statute Omittos: 


of Feofails : As upon the retorn of the Venire 
fo© there wanted theſe words , Quilibet Furator? 
per Legios. This is qor, as if there was no Re- 
torn at all. And pe Cur?, its an Inſufficient 
: M 2 tetord 


Sheriff four days before the Retorn of it, if — ti 
Jury dwell forty Miles off, and eight days if they ought to 
dwell further from the place where the Trial 1s be deliv 
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cor 
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The Office and Duty of Sheriffs, &c; 


retorn which is aided, and it was awarded to b& 
amended ; for the omiffion.of "Pledges is but 
Matter of Form, and not like to Dr:Huſſez% Caſe, 
where there was a want of an Original. And 
foin 2 Roll. Rep. 89, the Sheriff retorns a Yenire 
Fg , (viz.) Executio iftiws brevis, &c. and the 
Pannel of the Jurors was filed'to it 5 but_under 
the Names of the Jurors he omitted ro file the 
Pledges , Cro. Fac. Moor and Blatkwell, 2 Roll. 
Rep. 87. 

In the Writ of 'Yenire fac*® awarded to'the 
Sheriff of Soznerſer ' the word '( Vicecomiti) was 
omitted ; yet he'retofned the Pannel , and his 
Name was endorſed. Per Cur', it is Error ; but 
becauſe upon the Roll it was Vic” Somerſet, it was 
amended, Cre.Car.5 95. Sloper and Child. 


'Venire fac was 'dlbum breve (i.e. no Name of | 


the Sheriff was endorſed. ' It was denied to 'be 
'ametided, 1 *Brownl.43. Bullen and Tarvs. 

\ The retom'of 'a Venire by one Sheriff of 
London, is ill,, and not helped by the Star. 1 Fac. 
But a Certiorari Coronatoribus , where there is but 
one, is well gnongh , Heb. 70. 1" Keb. The King 
againſt Percival. % 


Variance. _ A Venire- fatias was awarded in the time of 


Piftringa 


Queen Elizaberky and a Difringas with Nift privs 
In the time of King Fames, reciting quod diftrin- 
gat Furatores nuper ſummonit* 'in Curia noſtra', 
whereas in truth there had not 'been any Sum- 
mons in Curia of the King , but of the Queen 
'ohly, and Triab and Judgment thereupon ; ana 
,, it was Reverſed for this Error. For this Diſtrin- 


Nie prive. £45 with Niſt prizs. is a ſpecial Authority to the 


"Juſtices, who being Juſtices by che ſpecial Com- 

.miffion, and not' having Authority to take any 
Jury but ſuch as was ſummoned in Curia Regs, 

.there being none ſuch , ghe Trial by the Jt 

; was Erroneous, Goodwin's Cale , Cited in Cage 
= Re” Cale, 


— 


I we * WW bs 


Chap.xo. Of Retozns of Venire's. 165 
Caſe; Cro. Fac. 161, But in the principal Caſe, 
which was Error of a Judgment in Durham, ſuch 
Caſe was amended ; becauſe the Juſtices of Dur- Amend. 
» are' Original Judges of the whole Record , ment in 
and had the Record before them at the time of 2” _ 
the Trial, and the Writ being variant _might *®* v0 
be amended there, Cro. Fac. 161. Abodwin's 
Caſe. * , 
The Venire was between Heath and F. T. and 
the Sheriff retorned it fo be between Heath and 
W.T. 'This was a Miſtryal , and Judgment ſhall 
not be for the Plaintiff, WWinch. p. 73. Triffs 
Caſe. 
* Venire fac bears Teſte on a Sunday ; it 
was amended after Trial , Short and Arundel's 


_ Caſe. | 


A Venjre fac bore Teſte out of Term,and made Amend: 
to accord with the Roll 5 GopneP's Caſe ; and a ment by 
Diſftringas was amended a long time after the the Roll 
Trial; yet, the Roll being good,it was amended, 

Cro. Fac. 161.Comyn's Cale. | 
Venire awarded, Vicecomitibus Lond? precipimus 
i, wasamended after Verdia. So if after the 
eheas ibi hoc breve, if the nomina Furator* be leic 
out, Cro.El.5 4.3. Reoll.201. 
In theawardof a Yenire fac ſuper quo \ghron 
tum fuit Vicecomits Com',c. it is Error; it ought 
to have been Prxceptum eft, 2 Sand.39 3. | 

"The N/s prize Roll is, That Chaſlenge being Amend- 
made to the Sheriff after Iſſue and Confefſed, 2 
a Venire fac was awarded to the Coroners ; but the 
Roll of N:{ prius was , that the Venire fac' was 
awarded tothe Sherift. Per Car', This Roll of Ni 
prius being a Miſprifion and which ought to be 
warranted by the Record, ought to be amended, 
Cro. Fae 353. Sir Ed. Muſgrave, Winch. Rep. 


73» 
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766 The Office and Duty of Sheriffs,&c: 


Wherez Tf the Sheriff retorn, That there are no Free: 


Age yo holders of the Yi/ze, or if the YV;/ne be where the. 


the Ifue Kings Writ runs not; as in the Cinque Ports, &'c. 


next or in a place where the men are priviledged 
« ning. from ſerving on Juries gut of that place., as the. 


Iſle of '$/y, &«. the Plaintiff may pray a Venirg 
fac” of the Viſne next adjoyning z and if the 
Viſne be in Wales (where the Kings Writ runs 
not) the Venire fac* ſhall be direced to the Sheriff 
of the next Engliſh County, ouw the Jury ta 
come de propinquiore Viſne of his County to the 


Viſne in Wales adjoyning; for the Court ſhall not. 


be ouſted of the Plea, Fitzb. Abr. tit. Yiſne 8, 
Tariſdit.2.4. h | 
If the words (quorum quitibet habeat) be left out, 
Or duodecim, Or qui nulla affinitate attingunt ; theſe 
are amendable, as Miſtakes of theClerks, Roll, 
204,205. | 
Veinire fac? was in this manner , Jacob”, &c. 
Vicecomiti ſalutem, and faith not of what Couns 
ty ; it was amended , Cro. Fac. 7%. Low and La- 
cock, X | ' 
, Venire fac? what Retornable corgm Majore & 
Ballivis de Exceter , without ſaying in Curia vel 
hic. Irs Error; becauſe it may be Retorned in a 
Tavern, Siderfin p 77. Davies and Pitts. | 
Tf a Venire fa& be quaſhe for Conſanguinity 
tothe Sheriff, a Venire fac? de novo ſhall be 
- granted toths Coraners, 2 Rell. Abr.72 0. 
; The awarding of a New Venire fac* to the 
Sheriff , where the Veniri fac* was quaſht for 
Favour in the Undgr-ſheriff, is not Error , 1 Roll, 


Rep.2752. 5+ a 2 | 
Proceſs , A Venire fac is tathe Coroners , without any 
directed Suggeſtion at all of any Challenge toche Sheriff, 


eo 2 wrong 


© This is not aided by 21 Fac. c. 13: nor by the 

Ofce. 

nas 16 17 Car.2.c.8, and the Court cannot amend 

ble.. this diretion of Procels to a wrong Officer i 
+  F:4 : .an 


Py" 1 


* 4. 


——— 


Chap.19, Of Betozns of Venire's,Diſtring”. 167 
and the Court cannot examine the Truth with- | 
out a Suggeſtion. And Judgment was arreſted, 
3 Keb.62.4. Hancock and Weyman. 

Venue awarded to the Coroners, and Tales to. 
- Sheriff, is Erroneous, Cro.El.574. Morgan and 


e. 

Af 2 Venire fa® be direted to the Coroners, 
all the Coroners ought to joyn in the Retorn, 
a2ad ſo both of the Sheriffs of London ought tq 
joyn, or elſe the Retorn 4s not good , Hobart 


” Fhe Sheriff need not retorn. the Names of all 
the 24 on the Diftringas, Hab' corpora, or Venire 
fac, nor afhx them to the ſaid Writs, 1 Keb. 4.18. 
Goldbam and Loe. : 

" And it was agreed fer Cur', 2 Roll. Rep. 111, p gun 
becauſe the YVenire fac” was good and well Refining 
torned, the Difringes ſhall be awarded by the per le Vie. 
Sheriff, '2 Roll.Rep.1 11. 

If a Dittringas ficut alias iſſue againſt the Jury, 
and. no other Dsfringes - was. awarded againſt 
them before, by which the ſuppoſal of the Wrie 
is falſe, yet this is not Error; for the Yenwe fqc 
ſerves inſtead of. a Diftrmgas. -2'Roll.Rep:13 9. 

The Pannel of the Hab. corpors was amended 
upon the Sherifts Oath. And where the D;frngas 
was blank, yet the Venire fac was well retorned, 
Cro. Fac. 4.53. Church and Wright. 

A contrary Di#Fringas is by the Sheriff put to 
the right Ponnel and Tried; The Trial was held 
good, fo tho? no Diftringas had been; for as this 
is, there is no Writ between the parties, 3 Pul/tr. 
180. Fowkes and Child. 

Tales not retorned by the Sheriff or his Deputy, 
or any ſworn Ofhcer ; but by a Clerk of the 
Gourr, by general appointment of the Sheriff its 
well enongh, andthe Sheriff is anſwerable for it, 

1 Keb.z57. Leſtrange and Temple. 

M 4 - eirrav 


165 _. The Office and Duty of Sheriff, &c: 
; Array retorned by the Sheriff, after his Dif 
Charge, is not good, Cro.E}.369. Hore and Broom. 


Preſidents, ; 
Djſtring«s Furatores on the Huftings ; wid. the 
Form, 2 Sand.2. 40. 


"  _ . Retors' de Venire fac Fur 
Executio iſtius brevis patet in quadam pannella hui 


 brevi annex'. A.B. Armig. Vie. 
"" Nomina Furator* inter AB. Quer & C.D. Def. in 
Flacito Tranſgrefſ. 


{Fee Write down the Names of the 24. Jurory 


A.W. de E. gen? 
| fic ad 2.4; 
F.C.de W.Yeoman | 


Quilibet Furator predifor? per ſe F TJ. D: 
« , ſeparatim may x 8 " R. R. 
Or, Attachjatus eff per pleg® 
bs of AB. Armig' Vie; 
The like in the Habeas corpora. | 
Only in the Retorh of this Writ the Sheriff 
mult retorn liſues on every perſon, 


"Exitus corum eujuſlibet—x 5, or more, Dalt.c.zY 


Chap.2t: Of Habeas Corpus, ** » xd 
CHAP. XL Fe 


Df Habeas Corpus, and Retorns «por it. Haz 

| vs Corpus. me ſeveral pros pet , cones 

' quence thereof. Of the Retorns of Habeas Cor- | 
pus by the Sheriff, &c. and in reſpett of the , 
Conrts commanding. Rules ow Habeas Corpus, 
who to pay the Charges. The Forms of the 


Retorns. 


N Habeas Corpus is either ad [ubjiciend* which Habeas 
A is granted on the Criminal fide, or an corpus at 
Habeas Corpus ad reſpendend* recipiend" or faciend? ſubjiciend, 
granted on the Pleas fide; for fo the Court of #-%-- 
the Kings Bench is divided in the pradtiſe of it, oy ar ne 
(that is to ſay,) into Criminal Cauſes between Mm | 
the King and the Party , and Civil Cauſes be- &:. 
tween Subje& and Subject. 

Now an Habeas Corpns ad reſpondend' is, when 
any one is Impriſoned at the Suit of another upon 
a Legal Proceſs in the Fleet, or any other Pri- 
ſon except the Kings Bench Prifon, and a third 
perſon would Sue that Priſoner in* this Court 
(B- R.) and cannot becauſe he is not in Cuſtody 
of the Marſhal of this Court, there he may have 
an Habeas Corpus to remove the Priſoner out of 
the Priſon where he is into this Court, to an- 
ſwer to his Action here. This is called a Habeas 
Corpus cur cauſa ; and an Habeas Corpus cum cauſa 
doth remove the Priſoner for whom it is gran« 
ted, and all the Cauſes which are then depen- 
ding againſt ; him for upon Habeas Corpus to an 
Inferiour Court, to remove Corpus cum cauſa, they 
ought to return all-the Cauſes that are depen- 
ding there concerning the Party that hath the 
Habeas Corpus, (if any of the Cauſes depending *» 
be above 5 /.) Stiles Rep.1 50. 
| | | When 


170 The Offfce and Duty of Sheriffs, &c: 
+ Whenan Habeas Grpus is Awarded and Bail 
taken though they be not Filed, yet preſently the 
Priſoner is diſcharged, and his Sureties alſo in 
the Inferiour Court. Cro. Fac. 253. Franley and 
Baſſet. 
One was in Execution in the Fleet, for a Debt 
. recovered againſt him in B. R. he being before 
condemned in the Kings Bench, for another 
Debt, was by Habeas Corpus cum cauſa removed 
inzo the Kings Bench; per Cur. in this Caſe he 
may acknowledge ſatisfaction for both Debts 
in B. R. he being in the Cuſtody of the Marſhal 
for both Debts. If the Marſhal ſuffer him to 
Eſcape, he ſhall be charged for both the Debts, 
Dyer 152, 307. - be 4 


As for Retorns of Habeas Corpus. 


What ſhall be a good Retorn on Habeas Corpmr, 
or Corpms cum cauſa. 

An Heabtas Corpus to remove one committed 
for Debt from one Priſon to another, may be 
granted Retornable immediate , or indilate, for 
this is only an Habeas Corpus ad Recipiend® in the 
nature of it. 

Gemend» An Habeas Corps is not a Record till it be 
ment FRetorned and Filed, and then it cannot be 
cons » but ic may be amended before its 
I . 

Concluſion Whatſoever perſon, or by what means ſoever 
of the Re- he was committed, the concluſion of the Retorn 
corn  Ought to be Corpus ramen ejus patatum habo; 

yet it cannot always be ſo. 1 Leon. p. 70. 
Retorn by - An Habeas Corpus ad ſubjiciend* 1s always in- 
the Chan- tended to him that has the Body, tho' ad faciend? 
cellor of may be circular, as an Habeas Corpus was dire- 
Durham. &ed tothe Chancellor of Durhars, that he make 
a Precept to the Sheritf , to have the Body c- 
| ram 


Chap.1r. Of Retozns of Hab' Corpus: 
ram nobis apud Weſtm, The Retorn is, that the 
- Chancellor iſſued a Precept to the Sheriff to 
return his Body before him ; and that the Sheriff 
. returned paratum babet , and its not faid the 
Chancellor had him here, which is ill per Cor. 
for ic ſhould be cujus Corpus paratum habeo, in 
ON Court. 3 Keb.229. the King againſs Pell and 
Offley. | 

Habeas Corpus was direted tothe Steward and cur of 
Marſbal of the Marſhaiſes for H. the Marſhal conmit- 
Retorns the ſaid #7. was commitcred to the Cu- menr 
ſtody , per mandatum Franciſci Walſingham Mil fixed, 
principalis Secretar & unius de privat? Concilio Do- 
mini Regis, This is inſufficient, becauſe the 
Cauſe of Commitment is not ſet down in the 
Retornz Then ic was amended and Retorned 
in this manner—ex ſententia & mandato totius 
Concilij privati Domini Regs itd qd"ejus corpus babers 
zon poſſums. 'This per Cur? is in ſufficient alſo ; 
be ought to havg concluded Corpus ejus tamens 
arat* babe. | 

Note, Where the Party is committed by the 
whole Councel, no cauſe of the Committmenct 
need to be ſhewed. 1 Leon. p. 70. 
| On Latitat the Sheriff Retorned, that he had ry Habeas 
Arreſted the Defendant , and that ſuch a day, copw to 
and before the Retorn of the Latitat , Habeas bring into. 
Corpus was to bring the Body into Chancery, and ©****7 
there the Priſoner was Diſcharged ; the Retorn 
is good, for the Sheriff is bound to obey the 
Kings Writs, and he cannot compel the Parties 
' to put in Sureties here in B. R. But it was ill 
done of the Maſter of the Rolls to Diſcharge him. 
Per Curiam, we have oftentimes perſons here up- 
on Habeas Corpus, who are alſo Arreſted by 
Proceſs out of the Exchequer, or of the Common 
Pleas; but we will not Diſcharge them before 
«hey have found Suretics for their appearance, 

| and 


J) 


3 


x75 The Office andDuty of Sheriſſs,&! 


and we cannot puniſh the Sheriff, for the Habeas 


orpus was firlt retornable” before the Latirar. 

But becauſe the, Retorn was 4 cuFfodis noſtra ex- 

oneratus ſuit, which might be intended as to the 

Cauſe in Chancery only, and not for the Cauſe 

Here, for he hath not alledged, that he was 

committed to any other in Cuſtody ; the She- 

Amend- Tiff was to amend his Retorn, 1 Leon. 145. Cary 
gent. and Dennis. 

kn A Retorn of Habeas Corpus by the Warden of 

__ the Fleet, was propter contemptum extra Cur” Can» 

.- - [Agellarie. Its not good, 1 Rolls Rep. 92. 


General DireRions for Writs of Habeas Corpur, 
Error or Priviledge, wid. Compleat Solicitor 
106, and other Manxal:. . 

Thit the On Habeas Corpus the Sheriff Retorns, that the 

Juſtices Juſtices of Peace committed the Plaintiff for a 

commit- Fine on Contempt, for which the Court award- 


red him p 4 ' . .* » * a 
- wagb-y— ed him to remain in Priſon till payment. S;der- 


fin þ: 144: the King verſus Mayo. | 
Protelion. The. Retorn on Habeas Corpus was a Protes- 
Aion. 1 Leon. p. 70. Searchers Caſe. 
Retorn cs - Note, The Retorn of an Habeas Corpns ought 
be Writ to be Written in Parchment, and not on Pa- 
on Parch- per; for the Retorn is to be Filed, and made a 
W%-. Record of Court, and all Records are to be 
Written an Parchment : And therefore, after 
che Retorn is Read and Filed in Court it cannot 
be amended : But in Hob. p.11 3, An Habeas Cor- 
ps was Retorned without the Sirname of the 
Sheriff, and after Verdi& amended. 
Amend» Itis agreed, The Retorn of an Habeas Corpus 
ment, need not be ſo punctual as a Plea, becauſe not 
Good to made by Perſons of ſuch Learning as Pleas are ; 
- —— but if they he good to common intent and ſub- 


oy ſtance, irs enough 
: "I Upory 


— 


"of the Fleet did refiife to make bis Retorn, and 


'Rule to britig in the Body of B. I. the nexr 
"Gay Sub Pavia 20 1. and fo are all Preſidents of 


'charge him, if ic be doubtful they Bail hitn. 

| TheShetiff fiay ſuggeſt, that the Party "will whs & 

Hot pay his Charges 0t Retorn of boa ne (gy pay the 
* «a4 © She . 


*the Patty. Bur contra, i» Habias Corpur, 94 Far: the Retarse 
"#nP & ſubjiciend”, Which Is 'at the 'Sult of the 


'280. the King verſus Armiger. 


. or payment be not made according to the 


Chap. 1. Of Retoms of Hab"Corpus?— 1454 
Upon Habeas Corpus granted. by the Kings Rule to 
Bench to the Warden of the Feet, ro have here = = 
in Court the Body of D. W. the ſame Retorn- NF 
able at a day certain ; at which' day the Wardes * 


to bring in the Body. And the'Court encred a 


Felony and Treaſon, by 

Note, It it appear that the Commitement is 
good, and thete is good 'Caul?; \the ' Court re- 
mands the Priſoner ; if it is.not good, .they Dif- 


ad faciend' & recipiend', Which is 4t "the Charges of 


King, he muſt Retorh "ar his Peril. 1X6; 14%, 


And on Habeas Corpys to remove any Prifoner, 
the Sheriff muſt Retorttthe Wrier, arid the Court 
will allow his Charges here. So in the Caſe of tho 
Steward of —- 

Vpon Habeas Corpus, the Officer ought to 
bring the Prifoner to the Court, and the Court 
ſhall rax Charges and compel payment, if the 
Officer and Priſoner, or Plaintiff cannot agree, 


Agreement. Sir Tho. Jones p. 19S. ' 

Error on a Scire fa®, on the Sheriffs Retorn 
being an Original Suit, lies not in the Exchequer 
Chamber x but Error on Scize fac? Ouare Execu- 
*Fiofiems *n10u, hath been conſtantly allowed to lis 
there. 2 Keb. 833. Tones and Anderſon. 


CHAP. 


A724 


The Office and Duty of Sherifſs,&e] 
| The Form of the Retorn 


 Languidus, | 
| Detent” in Priſona, attamen Corpus ejus , &&c: 
The Cauſes of the Caption and Detention, Re- 
tornetd, wide Dalton cap. 63. that he was taken 
in Execution by the late Sheriff, &c. that he was 
Impriſoned by a Juſtice of Peace his Warrant. 


| Retorn of s Certierari per Viſcount. | 
"The Sheriffs of Londen appeared in Court in 


their proper perſon, upon a Rule of Court, to. 
ſhew Cauſe why they did not grant out Execy- 


tion, upon a Judgment giyen in their Court, or 


elſe to make a ſufficient Retorn of a Certiorari 
dire&ed to them, becauſe they had made three 


Inſufficient Retorns. Stiles p. 


certifie, whether the Coniſor in a Recognizati 


A Certiorari, was ted bs the Sheriff Þ 
had an Heir. Fones p. 319. | 


Chap.1z. Of Jurors and the Retoms/ 
CHAP. XI. 
How many» ſorts of Furies. Of Retorns, and b 


whom Retorned ; what manner of perſons ſhail 
not be Retorned on Furies, and bow they ſhall be 
Diſcharged. Where, when, and how perſons ex- 
empt ſhall have Afion againſs the Sheriff for 
Impannelling them. Of returning trop petit 1/- 
ſues. Of levying the Iſſues. Of other Erroneous 
proceedings, and miſdemeanors of Sheriffs about 
Furors. What Eſtate every Turor muſt bave by 
the late Statute of 4 & 5 W. & M. Of Chats 
lenges, The ſeveral ſorts and cauſes of Challeng, 
ps, what are good or not, and when to be taken. 


+ Of Enquiry. 
Of Tryal: berwixt Party and Party. 


'Urors are of two Sorts. 

Juries to Enquire, are grand Juries at 
Afſizes, or the Quarter Seffions. So Juries 
Retorned before Juſtices of Peace, to enquire 
.of Riots, Forcible Entries, and Juries Retorn- 
ed before Commiſlioners of Sewers, or upon 
the Statute of Bankrupts, Coroners, &c. 
and -Inquiſitions taken before the Sheriff, and 
all theſe the Sheriff is to Summon (except Bank- 
rupts.) Qu. 

Now upon every Tryal in perſonal A&ions 
the Sheriffmuſt Retorn ewo Hundredors at leaſt. 
Cok. Litt. 1 25, 158. p 

As for the number of Jurors Retorned, vis. 
Dalton 86. 


Retorn 


TE 


Tf 


The Office and Duty of Sheriffs, &&) 
| Rejorn of 'Fnrors. 


Jury Re- * Tf jt be conceived an indifferent, Jucy will 
corned by got be Retorned in the-Country , the Court on 


the Secon 
gary. 


Who to 


motion will order the Sheriff to attend the Se- 
condary of the Office with the Book: of his 
Freeholders, to have an indifferent one Retorn- 
ed, Pratt. Reg. 163. So it was done in Pooles and 
AMarkbam Cale Stiles 477. becauſe the Plaintiff 
in.a former Tryal between the Parties had Fea- 
ited four of the Jury, and had Feaſted ſome of 
the Jury that were Retorned upon that Tryal ; 
and the like was done in Coxes Caſe, 15 & 1 
Car. 2. 'B,.R. becauſe Cox who was Intitled to 
the Reverſion, had forbid Rent to be paid by the 
Tenants, and took on him the defence of the 
—_ brought againſt the Tenants, was of 

indred to. the Sheriff.and Underſherift , and 
Truſtee for them : But in another Cauſe, 17Car. 
2 B.R. The Court on Certificate -of a Judge, 
that Verdi& :was given contrary to. Evidence, 
would not allow, that the Sheriff ſhould bring 
in the-Book of Freeholders ro the Secondary 
for che -ill :Example ; but ordered the Sherift 
ſhould Retorn a good Jury in the new Tryal. 

Upon motion that the Cauſe to be Tryed at 
the Bar is of great conſequence, the Court will 
-make a Rule! tor the Sheritf to Retorn 48 Jurors 
upon the Jury, Pratt. Reg. 163. | 

When a Tryal isto be for a thing which con- 


Retorn the cerns the Underſheriff, there- the High Sherilf 


Juy. 


ſhall Retorn the Jury ; alier, if theiTryal con- 
.cerns the High Sheriff, the Undenſheritt (hall 
not Retorn the Jury, but the Coroners.: Pra@. 
Keg. 164. . | 


Whak 
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Chap.12- Of: Retomg of Juries. We : 177 
What manner RES Ball nit be Tnipunaled m 3 Rip? 7 


Furits, and. they (hall be Diſchavged, and 6Rep.1 
where they ſhall bawe Altions agdinf} rhe Sheriff 9 *<P-49. 


The Sheriff ought not ts Retorn Priviledgt; ftxenpriogg 
to be exempr-from Juries; but he ought t6 Sum- 
mon z and” ſhall not be liable to an ARion; 
Siderfin p. 24.3. The King and Percival, the Cafe 
was, Venire fac Was awarded to the Sheriff of che 
City and y of Canterbury, to Rerofn # 
Jary here at the Bar, and upon the Difringar 
the Sheriff Retorns thisto be an Antient City'and 
County, atid that the King had granted to them 
_ Exemption, not to _ any July Tn of 
their City, except in Caſes of High "Treafon';. 
and Gees Loris , that they ſhotild - not 
ſerve coram ipſo Rege. Per Cur”. NZ Y-: 

Firſt; TheRetorn is ill: Becauſe; if it were int 
the power of che Sheriff' to Retorn Priviledgo; 
he cannot do this upon the Difringas or Habeas 
Corpus, a5 he did here; becauſe by che Retorn; 
ing of the Yenire. (viz. ) That there are 24 prob 
& Legales homines he had concluded himſelf, thers 
being alſo Pledges upon every fuch Rerorn. _ 

Secondly, That the Sheriff miay nor Retorr 10 p,;vjja<gs 
at any time', but ought to Retorn thEm Sum bf Exemp- 
moned, and the Parties ought to come here ; tioa, when , 
and then every perſon who had cauſe of Privi. 2 * dlainh 
ledge ought to claim here in' perſon, and ror © 
the Sheriff for them. More 883; 20. Wallers Caſe, 

Siderfin 293. The King and Pererval. The Coure 
awarded an alias Diſtringas, in'regard the Sneriff 
cannot vary from the firſt Y/e##e Rerorned ; tur 
mult have the ſam? Mz, 1 Keb. 867. m:/me 
Caſe. And no Aion lies againſt the Sheriff, upon 
their Delivery of che Wric of Exemption, Har- 
dreſ1.Rep.389.meſme Caſe. N But 


-x73 © The Office, and-Duty of Sheriffs, &c; 
Aion, 06 Butin the Town of Darby, and Foxleys Caſe, 
the Caſe 1 Ry/.Rep,z19- Agiofon the Caſe adjudged tolie 
- ay againſt che Sheriff! for Retorning one of a Jury, 
Retorning Who.,lived, in a -place which his exempt, and 
one exempt Co. Mag” chap.382, 130,447,438,461. Aftion,on 
| the Calc lies againſt the Sheriff, tor Retorning a 

.... _ -, pexdanjexempt.of a Jury. | 
Whit Ju- -Jihe Shorift muſtnotRetorn wagis remotos minus 
rors the ſulfcionte & magis ſuſptior, by the Statute I. 2. 
Sheriff chap. 28,'and it he do, the Blaiftiff or Deman- 
wult Re- qant ſhall recover,,Pamages- bythe Statute , if 
wi he be. delayed, and the: Defendant, if he loſe 
his Land, and Articwl; [ſuper chartas: gives double 
Damages: the Demandant. | 
.'The, Sherift by Statuce; F/. 2.c 38. muſt not 
Retorn Men, - decrepit ſenes ultra 70 annes, bomi- 
105. 01-477: patria commorantes. This Statute is a 
dire& ' Prohibition in it ſelf, and therefore the 
Party grieved may” have Adttion on the A& a- 
gainſt the Sheriff, without giving notice of Sick- 
neſs, or Non-commerancy; yet the-uſe is to Sue 
out. a: ;Writ grounded on this Statute, that he 
Retora them not,''and notice by word is good, 
if notice were requiſite, Co. 2 Int. 477. 
Remedy Peers of Parliament, not to be Impannelled, 
for undue nor Tenants in Antient Demeſne, 
Retorn® Where: the Demandant or Plaintiff is delayed 
Who is the of his Suit, by ſuch Retorn of the Sheriff, as 
Pty 2,5" mages remotes , he ſhall by the Statute recover 
' Nalthwve Damages againſt him , or where the Defen- 
kis Action, dant, after he has loſt his Land by the Oath of 
them 10 Retorned contrary to the Form of the 
Statute;z. and after he doth convict them in an 
Attaint and fo is reſtored, he may then have his 
Attion 'on this Statute for his Damages, 2 i»f, 
44.8. ſur Stat. We. c 38.” 


Forice: 


Ij 


Chap.1z2: RNetoz1s of Jurors. 179 

If one dwell in Middleſex, and had Freehold 
in the County of York over 40 1, the Sheriff of 
York may not Summon him to Middleſex, to Try 
a Cauſe at the Bar in Pefminfer for Land in 
Yorkſhire, W. 2.. c. 4.2. 1 Rol. Rep.163. 

In a Writ of Right or any other Writ, a Baron Peer, 
of the Realm may excuſe himſelf. 

Afion on the Statute, IF. 2. c. 8. for Re- 
torning Men more remote or ſuſpeted, Count 
and Bar inde. Dr. Bonbams Caſe. 8 Rep. 118. 

Upon a Tryal between a Peer and another, 
the Sheriff muſt retorn a Knight z but if he do 
not, and the Peer doth not challenge the Array, 
but the Jury give a Verdi, he ſhall not have 
advantage of this afterwards, Lord Powes and 
Rertman P, 9 Car. 

A Jury was Etnpannelled of the Town of 
Southamoton, and called to the Bar and made de- 
fault, and the Men of that Town ſhewed to 
the Court a Grant made to the Inhabitants of 
that Town, that no Retorn ſhould be made of .. 
the Men of that Town to be of ariy Jury, and 
prayed the allowance of their Charter 3 and the 
Court appointed them to plead their Charter, 
and fo they did, 1 Brownl. p, 36. 

If a Man has a Charter of Exemption, and 
ſheweth it to the Sheri, yet he may Retorn him; 
far the Sheriff is nota Judge to allow or Uiſfallow 
his Charter, but he muſt Sue out a Writ of al- 
lowance of his Charter, and deliver the Wric 
to the Sheriff,, 4nd ſhew his Charter ro him, and 
then if the Sheriff Retorn him, Action on ths 
Caſe lies againſt him. 

On a Dorſetſhire Tryal at the Bar, on default 
of all the Jurors but three, It appeared, that $he:if 
the Sheriff had by command of the Plaintiff, counter- | 
countermanded their Summons againſt the Gree nes the 
of the Defendant, 6 now prayed a Tryal, mem 

py But 


Peer. 


189 The Office and Duty of Sheriffs,&c: 


But this being impoflible, for the Court in ſuch 
NoTale: de©1fs will not ſupply the Jury with a Tales de Cir- 
_— cumſtantibus : But they offered to Non-ſuit the 
Tryal ar Plaintiff on Record, and conceived the Defen- 
Bar. dant ſhould contribute to the payment of the 
Jury , becauſe they ſhould remain- indifferent 
Jurors, 2 Siderfin 77. Hunt and Hollis. 
Preſident, Retorn of a Diſtringas, for appearance of the 
Defendant in the Hultings, 2 Sanders 233. 
Retorn of a Jury by the Bedels of the four 
next Wards, 2 Sanders 2 
Iſſues, If the Sheriff Retorn but 40 /. which is the 
Akon caſe yſyal Ifſues on Diſtring as Furatores, the Court on 
ee. prayer of the party cannot cauſe him to Retorn 
Retorning ZICAteT 3 but only make a Rule, that good Iſſues 
ewo ſeveral be Retorned : But by Twi/den Aion on the Caſs 
Ifues. lies againſt the Sheriff, x Keb. 475. The Plain- 
Averment tiff ought to wage Writ againſt the Sheriff on 
—__ Averment, that he might have levied greater 
torn of Jfſues, and ſo the Court may increaſe them. 
Iſues, Note , Before Stat. W. 2.c. 29. the Plaintiff 
could not aver againſt the Retorn of the Sheritf, 
if he Retorned too ſmall Iflues, for he is but an 
Officer in Court, and has no day in Court to 
anſwer the Plaintiff party : But now by 1 E4.3. 
the Plaintiff may aver what the value of the 
What than Iſſues be, Rents of the Land,Corn in the Grange, 
be ſaid Hay in the Barn, all moveables except Riding 
Ifſues furniture, and Utenſils of Houſe. 


Retorn of the grand Inqueſt. 


Stat. 11 H.7.c.9. No Indi&ment ſhall be found 
by any perſons named to the Juſtices, without 
due Retorn of the Sheriff, but by Inqueſt of law- 
ful liege People Retorned by the Sheriff. One 
Scarlzt whom the Sheritffhad not Retorned, by 
contederacybctwixt him ang the Clark who eo 
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Chap.12.Of Retozn of Grand Inqueſt, 
the pannel, procured himſelf to be ſworn of the 
grand Jury, with intent to indict his Neighbours 
maliciouſly, and he did ſo; he was adjudged an 
Offender within this Law, and by Statue 3 H.8. 
c, 10. The Juſtices of Gaol Delivery, or Juſtices of 
the Peace , of whom one to be of the Quorum, 
in open Court may alter the Pannel Retorned b 
the Sheriff, toenquire of the King only, by Ad- 
dirion, or ſubſtraRion of any of the Jurors fo 
Retorned, and they have power to command the 
Sheriff, to pur other in the Pannel according to 
their Diſcretion. And the Sheriff ought to Re- 
torn the Pannel, ſo reformed upon the Penalty 
of the faid Act. 50 that none can be of any 
Grand Inqueſt, but by the Retorn of the She- 
riff, Coke 12 Rep. Rob. Scarlets Caſe, Dalton. 394. 
Note, By the Statute of 4 & 5 of William and 
Mary, all Jurors are not to have 101. per annum 


infra. 

Tt is very needful for the High Sheriff, to have 
a Book containing the Names of all the Free: 
holders in his County , and their ſufficien- 
ces, that he may make the Pannells according 
to his Oath, and better know Pledges and Sure- 
ties, 

As for Iſſues loſt for default of appearance, 
ſcilicet by Jurors, or by Tenant, or Demandant; 
the Sheriff may not levy till they ſhall be 
eſtreated under the Scal of the Exchequer, and 
the ſame delivered to him, for without Warrant 
he may not Levy the fame, 27 Ed. 1. c. 7. 


N 3 Other 
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Juſtices 


my alter 
the Pannel. 


oe OE eee eee IO 


x8 The Office andDuty of Sheriffs,&c. 


Other erroneous Proceedings and Miſdemeanors of 
Sheriffs, about and concerning Turors. 


After the parties were at Iſſue in Treſpaſs, and 
an Habeas corpus awarded againſt the Jury , the 
Common-Bench (in which the Action depended) 

Suptrſedear awarded a wy quia improvide, &c. which 
reltrains was delivered to the Sheriff, who notwith- 
the Sheri ſtanding retorned the Jury and tryed the Cauſe, 
= nt This was afligned for Error, and in »ullo eft 
Jury. erratum pleaded , it was adjudged Error. For 
the Error afligned is a Matter of Fa& , depend- 
ing on a Matter of Record; and then the De- 
n6n.s Tendant by pleading I" nullo eft erratum had 
by pleag- Confefſed this, (that is to ſay) That ſuch Super- 
ing In ſedeas was awarded and delivered to the Sheriff 
xu!9 eſt before the Trial. Upon which it follows 5 that 
rrratum. after the Super/edeas delivered, the hands of the 
Sherift are cloſed , that he cannot proceed to 
diſtrain the Jury, nor to Retorn the Writ before 
the Juftices of Afﬀize. Its' a manifeſt Error, if 
the Sheriff Retorn the Writ of Hab'* corpora at 
the Afſizes with Ns prime after Superſedeas 
awarded for ſtaying the Retorn of the Writ ; 
as the Proceedings are erroneous in Inferior Courts 
after Habeas corps delivered without a Procedendo, 
Yelv.p.5 7. King and Andrews. Cro. Fac. 4.3. King 
and Hul. 
Reaſonable. It is not neceſſary for the Sheriff ro Retorn 
= the Pannel of the Jurors Names, but to fay they 
- -enicg Are de wicineto of ſuch a place for ſo it ſhall be 
to be cone, Intended, and the Forms of all Retorns of Jurors 
are ſo, Prat.Rep. tit.Retorn. 

In a Writ of Error Eleven Furs were Re- 
torned and one Stranger ; yet becauſe it was the 
Recorn of the Sheriff, it ſhall not abate, 1 Roll. 


Rep. 3092. 
The 


What is 


Chap.rz. Of Retoziis of: Jurors. .i> 133 
The Statute of -— Ebz,.—-+-- provides,e'T ere Reaſonable 
| ſhall be two Hundredors in a Jury. ; yet iesnev& _— 
ſeen that the Retorn of the Sheriff is ſo. So the (£795 f2 
| Statute of 4.2 Ed.3:c.1 1; 1s, That the Sheriff ſhall ; 
| arraign the Pannel in Aflizs four days before 
the Afize, vet ics never Retorned:to be: ft tdne ; 
but ſuch reaſ>nable things ſhall be intended to 
be done, unleſs the contrary appear , 2 Siderfin 
| p.1 44. Blrclee's Caſe. 5.13 71, 
An Attorney was picked over the Bar, for 
| dire&ing a Sheriff to retorn Jurors Names , Me. 
882.n.1237- Henſon's.Caſe. :: , 41} od of 
Nete,But now by the Stature/of 4 & 5 HSA, $4. 
all Jurors (other than Strangers , per medietatem 5 of W.& 
Lingue) Retorned updri Trial of Iſſues joyned M. 
in the Kings-Bench,Common-Pleasor Exchequer, 
or before Juſtices of Aﬀize , or Nip prime, Oyer 
and Terminer, Gaol-delivery, or General Quarter 
Seffions:of the Peace , ſhall have in their &wn 
Name or Truſt within the ſame County-Ten 
pounds per-anvwum above Reprizes , of Freehold 
or Copyhokd Land, or in Ancient Demeſh, or in 
Rents in Fee-fimple , Fee-rail, or for chew own 
| or ſome other perſons Life; and in-#2les' Bi 
| pounds per Anyum. . If any be retorned of , F 
Eſtate, he may be diſcharged. by: Challenge, ' or , 
upon his own Oath ; not thall a Jurors -Iftues be 
ſaved but by Order of Court, for reaſonable 
Cauſe proved upon Oath. A 2, 
The Sheriff, Coroner, or other Miniſter re- 
torning an = of Lens _ ſhall _—_ 
Five pounds to Their Majelſtics for eve rfon 
! fo Retorned. TE 
| They muſt be ſummoned fix Days before the 
day of their Appearance, and none ſhall rake a 
Reward to excule a Jurors appearance , on pain 
p to forfeit Ten pounds to Their Majeſties. 
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184 The Office aud Duty of Sheriff;&e. 
;F'his,A& extends net-to-Cicies, Burroughs op 
, PRRTLIn & #1230 Bf 


A'Challengeco the Jurors is T'wofold i 
JS 21 [6-4 Array Jn: 

To the , 

': +575 Polls. | 


\ To the Array , is to except againſt all the 
. . perfbris'Impannelled: And as to this there is 4 


uy ITED trorgnnth any 4nd N05,:C 

| ». þ2n75} ©4111 1c; [r DEPrincipal, 

| 7-171. Challenge '@ or 

| Wig + , for Favour, | 


| | Nate, That the: Challenge to the Array is in 

| relpeRof the partiality or default of the Sheriff, 
or other Officer that made the Rerorn , and noe 
in reſpe& of 'che Perſons retorned, - where there 
is no partialicy or defaulc in the Sheriff, For if 
tha'Challenge to che Array be found againſt the 

, party that rakes it; yet he ſhall have his parti 
cular Challenge to-che Polls. Wi 
- 'If the: Sheriff. or other Officers be of Kin- 
dred or Afﬀnity to the Plaintiff or Deſendantz | 
if the Alliance continue, '# good cauſe of Chal» | 
lenge, © Bulftr, T1 6, 7,s. Earl of Salop verſus 
Earl of Rutland. 

Challenge was taken tothe Array, becauſe the 
Sheriff was Couſin to the Leſſor in Ejeli#ment, 
and concludes not to the Favour ; its a principal ! 
Challenge. '- Yet in Roll. Rep. 183. its adjudged a | 
Principal Challenge ; and- in 1 Roll. Abr. 328. 
Gueſt and Bridgman , laith, It is not a Principal 
Challenge that the Leſſor is Couſin. But - rim. 

"a rofl | 1057» 
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Chap.1z. Of Challenges. 

1657. BR. in the Lord Brook's Caſe its a Princi- 
pal Challenge, Cro.Fac. 575. Simonds and Walſh, 
z Rolls Abr.182. 

Venire fac” was awarded to the Coroners on 
ſurmize , that the Leſſor in Eje&ment was Ser- 
vant tothe Sheriff. Ir was doubted , whether it 
was a Principal Challenge in 1 Fac. Harbottle's 
Caſe. Coke ſaid, It was Adjudged in 27 EL in 
Packington's Caſe , that it was not a Principal 
Cha ; but in Spicer's Caſe it is Reſolved 
otherwile, Cro.Fac.21. Dyer 7, 367. 

If the Challenge be taken for 'Colinage , it 
_ to be ſhewed comment Couſin ; but in ſuch 

e Challenge to aJuror, is not neceflary. 

lts clearly a good Challenge tothe Array, that 
the Sheriff is Couſin to the Wife of the Defen- 
dant, tho? the Wife is noparty to the Action : 
But it muſt be averred, that ſhe was alive, or had 
Iſſue at the making of the Pannel. 

I. If the Jury _ try a Challenge for Coſi- 
nage of the Sherift to the Plaintiff or Defen- 
dant, and ſometime the Coroners, or Attorneys 


18; 


in Court, are Eliſors, 2 Roll. Rep. 363. Lloyd and Elifors, 


Williams. 

- If the Defendant challenge the Array, for that 
the Sheriff is Couſin to the Plaintiff; it is no 
Counterplea of the Challenge that the Sheriff 
is alſo Couſin to the Defendant ; but the Array 
ſhall be quaſht, becauſe the Defendant firſt took 
the Challenge, Paſch.41 EL.B.R. 

2. If any one or more of the Jury be retorned 
at the denomination of the party , Plaintiff or 
Defendant, the whole Array ſhall be quaſhr. 

3. If the Plaintiff or Defendant have an 
Action of Battery or Debt againſt the Sheriff, or 
if the Sheriff have parcel;of the Land depending 
on the ſame Title; or if the Sheriff or his 
Bayliff be either of Counſel or —— or 

ryvant 
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Elifors. 


Challenge 


The Office and Duty of Sheriffs, &c: 
Servant or Goflip of cither party; all the Array 
ſhall be quaſhr. 

A Prayer to Elifors in Trials at Bar may be at 
the Suit of the Defendant or Plaintiff ; but in 
Nifz prius, at the Prayer of the Plaintitt only. 

Conſanguinity or Afﬀnity are the principal 
Cauſes ; but its no Challenge to the Array, if all 
the Jurors be of Afinity. 

Challenge to the Array for Favour , That the 
Sheriff is Servant to the Plaintiff,or wasArbitrator 
for a party: That the Sheriff purchaſed part of 
the Land in queſtion : That one party is Tenant 
or Servant tothe Sheriff. | 

Malice between the Sheriff and one of the 
parties, is good cauſe of Challenge, That ene of 
the parties has brought an Aion of Debt againſt 
the Sheriff,&c. but not that the Officer has Debt 
againſt the party ; for he may demand his Debc 
without Malice. 

This kind of Challenge being no principal 
Challenge, muſt be left to the Conſcience and 
diſcretion of the Tryors. 

Challenge to the Polls, 5. e. to the particular 


to the Pgll, Jurors ; and theſe are of four ſorts : 


1. Peremptory, without ſhewing any Cauſe ; 
and this for Treaſon is 35. Felony 20. 

2. Principal Challenge to the Polls ; fo cal- 
led, becauſe it ſtands of it ſelf, without leaving 
any thing to the Conſcience or Diſcretion of 
the Tryors. Now this is ſuch Matter as proves 
evident Favour or Enmity in the Juror. 

And this is, Proprer reſpetlum ; as the Nobility 
may be challenged, or he may challengs 
himſelf, propter defeftum , as Aliens , Villains; 
not having Freehold ſufficient 3 not having two 
Hundredors. Propter affefum, as Jurors of Kin 
or Blood to either party ; that he has formerly 
Tried the Cauſe;Counſel;not a Ng 6” we 

| xami- 
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Chap.1z: Of Challenger. 
Examination of Witneſſes ; Fellow-Servant ; 
for Favour ; propter deliffum, as Outlaw'd,&c. 

3. Challenger to the Poll muſt ſhew Cauſe 
—_ After one hath taken Challenge to tho 
Poll, he cannot challenge the Array. 
4+ If the Plaintiff alledge a Cauſe of Chal- 
lenge againſt the Sheriff, the Proceſs ſhall be 
directed to the Coroners; and if any Cauſe 
againſt all the Coroners , then the Court ſhall 


appoint Eliſors. Sometime,two of them that be x1;72, 


Impannelled. 

When any Challenge is made to the Poll:, 
two Tryors ſhall be appointed by the Court. 

Note, All Challenges muſt be taken before 
the Jurors are ſworn. 

No Challenge ſhall be admitted againſt the 
Tryors, appointed by the Court. 

There may be a Challenge to the Pannel by 
Exception to the Sheriff, after a Tales prayed to 
him : So after a Venire fac* prayed to him , tho? 
the canſe of Challenge were before the Prayer, 
— | 

pon a Writ of Error the Record was certified, 
That the Challenge was to the Sheriff for Cou- 
ſinage, and after a Venire fac awarded to the 
Coroners, ypon the Diminution it may not be 
Certified, 'That the Challenge of the Coufinage 
was aſter the Retorn of the Yenire fac'; becauſe 
this is contrary to the Record before certified, 
1 Roll. dbr.7 64. Floyd and Bethell. 

That the Sheriff was quondam Servant to the 
Defendant, Earl of Rutland, is no principal 
Challenge, its paſt and executed. Aliter, had it 
been fo at the time, 

* To ſay, That between the Sheriff or Officer 
that retorns the Pannel , and one of the Defen- 
dants, there was an Aion of Treſpaſs then de- 
pending, is a principal Challenge. FIDIES 
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The Office and Duty of Sheriffs,&c. 


CHAP. XN... 


Of the Writ of Enquiry 'of Damages, and the 
Sheriffs demeanor therein , and in what Caſes a 
new Writ ſhall be granted, or not. By whom to be 
executed, The time of Executing it, The Form 
of the Retorn of @ Writ of Enquiry of Da- 
mages. 


Vide ſub tit. Waſte. 


— & npon the Executing of a Writ of Enquiry 


Amended» 


of Damages the Sheriff refuſeth to ſwear and 
examine ſome of the Witneſſes produced on 
either part, and yet doth execute the Writ 5 the 
Court will grant a new Writ to the my 
grieved, forthe old Writ was not well executed, 
Pratt.Reg.348. | | 
A Writ of Enquiry of Damages direed to the 
Sheriff, cannot be executed by a Baylift of a 
Liberty, Heb. p.8 3. 
Writ of Enquiry of Damages varies in the 
retorn of the Award upon the Roll, which was 
amended and made agrecable to the Roll, Mo. 


711. 3.998, 
As to time of Executing it. 


If a Writ of Enquiry of Damages be Retorn- 
able Ofabs Michaelis, the Sheriff may take the 
Inqueſt and enquire the Damages the day of the 
Retcorn , and after he Retorns it the ſame day ; 
this Writ is well executed, Trin.38 EL.B.R.Gawen 
and Ludlow. 


ſt 


he 
be 


Chap. 13. Of Enquiry of Damages. 

If on a Writ of Enquiry of Damages the In- 
queſt be Impannelled the Eſoyn Day , and the 
Jury then hear their Evidence ewo or three 
days after; yet this is well executed, Mich.11 Car. 


L.B.R.Stainby and Waterman. 


Retorn of @ Writ of Enquiry of Damages. 


Executio i#tius breus patet in quadam inquiſitione 
buic brevi annex®. 


Nquiſitio indemtat' capta apud C. in Com) War' 
(tals die & anno) coram A. B. Armip”, Vicecor:? 
ejuſdem Cori, Virtute cajuſdam brevis domins Regiz, 
dem Vic dire® & huic inquifitions conſut* per 
Sacrament? R.S. F.G. &c. (ad numerum 12 Furors) 


| dicunmt ſuper Sacramentum ſuum quod A.P. in 


evi Inquiſition” buic conſut* nominat” ſuſtinuit 
damna occaſione (Trangreſſ. praditt”) per H. in pred? 
brevi nominat” prout in eodem brewz fit mentio ad 
40 5. & pro mis? & cuſtag” ipſius A.P. per ipſum circa 
ſeftam ſuam in bac parte appoſitis ad 49%. In cujus 


rei, Oc. 


In this Writ, to Enquirs of Damages in Treſ- 
paſs, the Jury cannot find: that no Treſpaſs is 
done. Neither may the Sheriff make ſuch a 
Retorn ; but if the Jury will find no Damages, 
the Sheriff muſt make his Retorn accord- 


ingly. 


CAP. 


—_ 
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C A P. XIV. 


Where and in” what Caſes 'the Sheriffs Retorn of 8 
Devaſtavit ſhall be good or not , and the late 
pratice in ſuch Caſes. 


i Defendatit pleads plene adminiftravit, and 
Verdict is for the Plaintiff , this eſtops the 
Sheriff of the County where the Trial was to 


to Retorn Nulle bona ; for he is concluded by the 
cheVerditt. Verdi& to make any Retorn contrary to it ; but 


the Sheriff of another County ſhall not be fo 
concluded. But the Sheriff of the County 
where the Writ is brought ought to Retorn a 
Devaſtsvit, and thereupon the Plaintiff ſhall 
have Proceſs into another County, 2 Leon, n. 90. 
p67. Noon's Caſe, 1 Anderſ. 32. 

And the Queſtion further was , If a Tefatum 
ſhall iſſue into another Coynty, before the Sheriff 
of the County where the Writ was brought 
had retorned a Deveſtavit, and not Reſolved; 
but without doubt its the ſafer way to doit upon 
the Retorn. 

The principal Caſe was ; Debt in London 
againſt an Executor , upon plene adminiſtravit 
it was found for the Plaintiff, the Plaintiff aflign- 
edthe ſame to the Queen, and a Stire fac* illued 
out of the Exchequer againſt the Defendant, &c. 
into the County of D. and the Sheriff retorned 
Nulla bona,&c. which was not good, cauſa qua 
ſupra, tho? the Debt was well affigned. And 
upon a Conftat of Goods in another County, he 
may well have a Scire fac” into another County, 
2 Leonn.g0. Bendl. 23. 


But 


Chap.r4- Of Devaſtavits Retozned, I93 

But if Executorsplead plexe adminiſtrevit,it was 
found they had Aſſets, and a Fiers fac* iſſued to 
the Sheriff , who Retorned that they had not 
any thing within the County. Per Cur?, Its a 
good Retorn, becauſe the Jury it may be found 
Aſſets in another County 3 fo the Verdid ſhall 
not bind the Sheriff, 2 Brownl. Rep. p.1 16. Morgan 
and Took, 

If it appear by the Defendants Plea that hehath When the 
Aſſets in his hands, and if the Sheriff cannot levy _ — 
the debt in theDefendants hands,he may upon the mn 
Defendants own ſhewing (without any damage ; uis. * 
retorn a DevaFtavit ; and if Judgment be given 
againſt an Executor on Demurrer,and Execution 
awarded, the Sheriff cannot Retorn Null babes 
bona Teftators. But it is a DevaFtevit if it be 
found againſt the Executor by Verdi&, Cro. Eliz. 

102. Stubs and Rightwiſe. 

- Judgment was | in Banco de bonss Teſtators, Special 

and Fieri fac iſſues out ; the Sheriff Retorng Scirefac”. 
Nulla bona; the Plaintiff may have a Special 
Fieri fac?, That the Sheriff ſhall levy the Debe of 
the Goods of the dead, and ff ſibs conftare poterit, raus Re- 
that the Executors have waſted them, then de torn. 
bonis propriis ; and if the Sheriff makes a Falſe 
Retorn , the party may have an AQion on the 
Caſe. But if upon the Retorn of Nula bona, 
and a Quia Teftatum eft, that they have waſted, 
a Writ of Enquiry is awarded what Goods were 
waſted, and its found that Goods ad walentians 
of the Debt were waſted, and upon that a Scire 
fae to have Execution de bons proprizs upon two 
Nichils retorned ; 'This is Erroneous, and if the 
Inquiſition be falſe, the party hath no Remedy, 
and upon two Nichils retorned the Deftendanc 
ſhall be condemned ; yet perhaps he had not 
Notice, 5 Rep. Petryfer's Caſe. 


To 
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| To that purpoſe is a Caſe ini Lirtlerow*s Reports, 
Judgment ho given againſt the —mare Sy ow 
Execution - awarded ; and the Plaintiff informs 
the Sheriff, that the Executors have waſted the 
Goods of the Teſtator ; but the Sheriff would 
not retorn a DevaFtavit. Henden Serjeant moved 
for a Commiſlion, to enquire whether the Goods 
were waſted ; and if it be found,then theSheriff 
might retorn a Deva#avit without peril. But 
the Judges ſaid, they would not Adviſe, becauſe 
it was a New courſe, Lit.Rep.4.7. 

But in Aldworth and Peels Caſe it was Re- 
ſolved. There Debt was brought againſt Peel 
as Executor , the Plaintiff had Judgment to re- 

Seive Fas COVer de bonis Teſtatoris; and thereupon a Scire 
_ fac? was awarded, and the Sheriff retornech 
groprick _ nulla babait bona Teft atoris; and the Plaintiff 
ſhall not ſurmizeth, that he had waſted the Teſtator%. 
be award» Goods ; whereupon he prayed a Scire fac', why 
ea upon he ſhould not have Execution de bonis propris. 
mize of And per Gur, this Writ \ſhall not be awarded 
the party, Upon the ſurmize of the party of a Devaſtation; 
bur on the nor in any caſe where the Judgment is de boyis 
Retorn of gropriis; unleſs it be on Retorn of the Sheriff, 
the Sheriff \, here he retorns a Devaſtavit, Cro. El. 530. Ald- 


Satan, worth and Pecle. 


If 4. recover againſt-B. Debt and Damages, 
and after B.dicd, and Adminiſtration is granted 
to C. his Wife, who waſtes the Goods, and after 
takes D.coHusband,and a Fieri fac? is awarded de 
bona Teſtatoris in the hands of D. and C. and the 
Sheriff Retorns Nwulle bona, &c. and upon this, 
on ſurmize that they have waſted the Goods, 
another Writ was awarded to - Sheriff, = ſibi 
conſtare' poterit per Inquiſition', that they have 
waſted ! Godds, ny. ro warn them to ſhew 

Cauſe why Execution ſhould not be de bonis 
propriz, and ſo an Inquiſition is taken, a_ , 
&r 


\ 
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Sheriff Retbrned, That they had nat in their 
hands any of the Goods of the Inteſtate ; but 
that the Feme being Adminiſtratrix of her firſt 
Husþand, had Goods of the value of 1001. of 
the ſaid Inteſtates, and had waſted them during 
her Widowhood ; and the Husband had not 
waſted any of them. Et f: devaſterunt accord- 
ing to the Writ, the Jury pray the Diſcretion of 
the Court. Per Cur?. This Special Retorn of 
the Sheriff is good, and by this che Husband I's £4 
to be charged for the. Converſion of the Wife. 
Cro.Car.603. King and Hilton,  _. 

The alien a rope (no _ 
over being in ion)on Non e#t faftum again 
an A ns: by Fieri of with a Scire fac. 
Per Cur”, Tho? it be a Falſe Retori we cannot Feex Re 
help it, but its at the Sheriffs peril, 3 Keb.5 30,5" 
Brown and Collins. =”; 
On Fieri fa@, with a Scire fac* and Aﬀets, the 
Sheriff returned Waſte , and the Defendanc 
pleaded plene adminiſtravit. The Plaintiff de- 
murred, uſe the point of the Inquiſition is 
not traverſed, and Judgment pro Querente. 

Debe againſt an Executor, ang a Recovery by 
Verdi&; and —_— upon this, and a Fiers 
fac de bonis of the Inteſtate; upon which a 
Devaftavit was retorned, an Elegit iſſues de bons 
Proprine Mo.2:99. 11.446. Mead and Cheney. 

f A. recover againſt B. and Execution de bony The party 
Teſt atoris, fi non, de bonus propriir, and the Sheriff may di- 
upon a Fiers fac levies the Moneys , and aſter to cog c 
another Fiers fac' to him direted, Rerorns a > Dev 
Devaſtavit ; and upon this a Scire fac? is granted jr by 
againſt B, to ſhew cauſe, &c. B. may diſcharge Plea, That 
himſelf of this Devafteavic by Plea, that the the Sheriff 
Sheriff levied the Money upon the firſt F1eri fas. a - 


cy ol 


i Roll. Abr.9g© 3. Middleton and Powell, the firſt 
" X Fierifa's 
Oo Pr elidant, 


— 
— — 
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Plek to 
Scire fac 
de Deva- 
ftavit., 


any ſpecial Debt, 


/ 


The Office and Duty of Sheriffs,&c. 
Prefident, 

Retorn of a Fieri fac' upon a Devaſtavit , Dyer 
2.22, 

But now the Practice is more nimble than by 
the tedious Inquiſitions, and that is, by bringing 
Acion in the Deber and Detinet againſt an Exe- 
cutor, ſuggeſting a DevaFavit in his Declara- 


tion, without any Retorn of the Sheriff, Siderfin | 


397. Wheathy and Law. 


On a Fieri fac? iy @ Scire fac” to have Execution 
de bonis propriis. 


Sheriff Retorns upon Inquiſition , That the 
Defendant (Adminiſtrator) babuit bong & catalla 
in manibus ſuis furrunt del inteftate tempore 
mortis ſue ad wvalentiam debiti & damnorum reco- 
vered by the Original Judgment ; and that the 
Defendant bones & catalla illa ad walenc debiti 
& damnorum pradif* wendidit & elongavit ac in 
| ſuum proprium convertit & diſpoſuit. Defen- 

ant at the Retorn of the Writ comes ih, &* 

roteſtando that he had fully Adminiſtred , for 
Ples he ſaith, non vendidir ſeu elongavit, &c. Et 
boc&c. Plainriff replies, That the Defendant 
wvendidit & elongavit, &c. and found” for the 
Plaintiff. Per C#r', Tho? this is no apparent Ifſue 
(but whether devaſtavit wel nm) for the Defen- 
dant might pay Debrs with his proper Moneys, 
and that he might diſpoſe ot the Goods to his 
own uſe; yet its good after Verdit, For the 
Writ of Scire fac 1uggeſts, That the Defendant 
bona & catalla, &c. diſpoſuit es intentione qd' difta 
executio fieret, 1 Sand. 206. Merchant & Driver, 
And its the Defendant's own fault to take ſuch 
an Ifiue; for he might have taken Ifſue, that he 
had not Goods of that yalue, or that he had paid 


CHAP. 
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CHAP. XV, 


Of Priſons, to whom they belong, and the place where 
%; 4 Who may be ow of Gaols , &c. and 
bow forfeitable. Of the Sheriffs of Londons 
Priſon, and of the Marſhalſea , and the Grant 
thereof, Of the Sheriffs detneancr towards Pri- 
foners. of the Priſoners Mubebaviour , and 
what payment of & Debt to & Gaoler ſhall be good, 
or not. And of thoſe that break Priſon. 


Of Priſons, &c. 


LL Priſons are the Kings; but a Subje&t 

| may be Keeper, G.2, In/#.100,580. 

The cuſtody of County Gaols is incident to County 
the Office of Sheriff, and inſeparable from the overt ugs 
Sheriff; and therefore if the King grant the {yc 09: 
Cuſtody. of fuch a Gaol to another , its void : of Sheriff, 
For the Sheriff is the immediate Officer of che . 
Kings Courts, and ſhall be anſiwerable for 
Eſcapes, and be ſubje& to Amerciaments, and 
therefore he ſhall put in ſuch Keepers as he ſhall 

an{wer for, 4. Rep. 34. Hiuton's Cale, 14 Ed. 3. 

c.10. 

The Sherift may remove his Gacl from one The place 
place to another within his Bailywick. And the where to 
Sheriff may hold the Aſze it the Caſtle Where pr: 
he held them there, by Preſcription, alcho? the 

King grant the Cuſtody of the Caſtle to another. 

So- that tho' the Sheriff may keep the Gaol in 

what place he will within his Bailywick, yer in 

a particular place nat without Preſcription, Heb. 

$202. 1 Ander/.345. 


LL 
WS , 
# 


Qz Infants 


x96. TheOffice and Duty of Sheriffs,8c. 
Infants or Feme Coverts are keepers of Gaols, 
to charge them in Execution for an Eſcape, 
2 Inſt.382. 
As the King may by his Letters Patents make 

a County , fo he may in the making of it , ſave 
and except to him and his Succefſors ſuch part 
of the Juriſdition or Priviledge , which the 
other County (from which it is exempted) had 
in it before. As in many places in the Realm, 
the Gaol of a Town, which is a County of it 
{1f, or a place priviledged from the County , is 
the Gaol - of the County , and the place where 
the Aflizes or Gaol-delivery is holden, is within 
the County of the Town, and yet ſerves alſo for 
the County at large: As in the Seffions.-Hall at 
Newgate , which ſerves as well for the County 
of Middleſex, as for London, and yet it ſtands in 
London ; but by Uſage it hath been ſo. And fo 
the Gaol of Berry, &c. Poph. p.16. The Caſe of the 
Town of Glouceſter. 

Priſon of The Sheriffs of London's Court is moveable, 

_— and the Sheriff is chargable with a Priſoner 

% %* while he is in Priſon, tho? he be Judge alſo. For 
why ſhould the City Serjeants give Security to 
the Sheriff, unleſs the Sheriff be the Officer ? 
And it hath been Ruled, That altho' the Sheriff 
be Judge, yet a Precept is direfted to him. 
Therefore its,a good Plea in Debt on Eſcape, 
That the Shefiff Commanded the Serjeant at 
Mace to deliver the Prifoner to him, S:iderfin 
p-318. 2 Keb.141. Hwusband and Cole. 


Nete, The Sheriffs of London may make their 
Houles their Priſons, as well as the Compters: 
And the bringing the perſon arreſted to the 
Sheriff, albeir it be ſub dio, and not into any 
Houſe ; yet its as good as deliyering into the 
Sheriffs Priſon. Vid, infra. : 

| | Note, 


Chap. 15. Of Paiſons, 

Note, Upon Forfeiture the Cuſtody of a Pri- 
ſon is-given to another, and yet till he is actually 
removed he ſhall anſwer for all Eſcapes, and he 
that eccupies the Gaol by Torts ſhall anſiver ; 
and actual Eſcape lies againſt him who had 
poſlſeflion at Will, i 1 H7.2 3. Dyer 274- 

But if. he be not ſufficient, Reſpondear ſuperior. 
9 Rep.Reynold's Caſe. Vide ſupra. 
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Grant by Patent of the Office of the Afar- Marſbal- 


ſhalſea of the Kings-Bench for years is not good,/* 


for the Inconveniences that might enſue ; ic may 


thereby become in ſuſpence upon probat of a 


Will, till Adminiſtration commirced thereof ; 
and jr might fall co perſons Inſufficient ; and in 
caſe of Fee or Tail it deſcends to an Infant, the 
Court puts a fit perſon in tor the time, Cro. Car. 
587, Meade verius Sir F.Lentbal, 


Vid. more of the Marſhalſes , 9 Rep. Sir G. Rey- 
nold's Cale, 10 Rep. Caſe of the Marſhal- 


ſea. 


Marſhal of the Kings Bench ſhall not be privi- 
ledged from Execution. But if the Court do 
grant him in Exgcution its an Eſcape as to all 
the Priſoners; but they may make a new Mar- 
ſhal, and then cake him in Execution, Siderfin 


L 


p68. | 


By Hyde, Chief Juſtice of B. R. The Court t»ſomar 
cannot ſequeſter the Marſhal's Office , for not v#7/w 
paying a Debr'due to any private man. But by #1/b/- 


Windbam, an Information -may be againſt the 
Officer for chis ill afing ' his Office to ſhife mens 
Debts, and on that'the Court may ſequeſter. So 
on any Contempt by him, 1 Keb. $46. Roberts 
verſus Sir F.Lenthall. 


O 3 Attorney 


| 


The Office and Duty of Sherifls,&c: 
Attorney of B.R. brought Treſpaſs againſt the 


_ the Flee. Warden of the Fleet, who adviſed with the 


Court of C. B. that he being an Officer of this 
Court, ought not to be impleaded elſewhere. 
Per Cur, Its equality of Liberty, and he that firſt 
begins the Suit ſhall have the priviledge;- and ſo 
he _ adviſed to Anfwer, 2 Leon. p. 41. Povey's 
Cale. | 

G. brought Action of Debt againſt the Warden 
by a Bill of Priviledge, but he would not appear; 
and the Court were in doubt, what remedy the 
Plaintiff hath to _ the Defendant to ap- 

r. For he cannot be fore-judged the Court, 

Decals he had Eſtate of Inheritance in the 
{aid Office : But the Warden having made a 
Leaſe of his Office for three years, he ſhall not 
have his Liberty, 2 Leonard 173. Gittonſon's 
Caſe, | 
As for Gaols which have been granted in Fee, 
or Life, or which have been held by Preſcrip- 
tion, may be forfeited ſeveral ways. 

Where the Gaoler detains a Priſoner after 
Fees paid, the King may ſcife the Gaol , 2 In/e. 
43:53» | | | 


Of the Sheriffs Demeanor toward; Priſoners. 


_ Britton e.11.daith, No Priſoner ſhall be put in 
Irons, but Traytors,or thoſe taken for Felony or 
Treſpals in parcis & vivariis, or which ſhall be 
found in Arrears in Account before they be at- 
tainted, Vide 1 E4d.3.c.7. Ah 2D 
My Lord Coke, in his 3 Inf. 35. extreamly 
inveighs againſt Racks. Ir is true , the puniſh- 
ment is , amazing ; but as the ſins of every Age 
grow more impudent, fo their penalties ought 
to be more ſevere: And if we will tranſlate our 
Neighbouring Nations Villanies , we ought to 
: Y, WI 1mitate 
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imitate their puniſhments; eſpecially for Offen- 
ces publick, and which go to the ruin of a Na- 
tior 
I will put a common Inſtance. Ac this preſent 
our current Trade is almoſt ſpoiled by our Non- 
current Money, and he that ſhall break open a 
Bakers Window to take a Sixpeny Loaf to 
ſupply meer Nature, ſhall be as ſeverely treated, 
= that Clips and Counterfeits the Coyn ; 
I mean, a little dry Hanging ſerves for both 3 
for as to the Sledge, irs inſignificant. And we 
ſhall conclude, lt will never be otherwiſe unlefs 
the Breaking on the Wheel and! dying by piece- 
meal, ſometimes uſed in other Coumries, may 
terrifie SpeRators, and thole to whom it is Re- 
ported 3 wut pana ad paucos,Ofc. 

Tho” there is no perſon that has a greater 
Veneration for our Common Law than my 
ſelf; yet I conceive I may fay , the ſpreading 
and new Villanies of our Nation are chiefly 
owing to our undiſtinguiſhing puniſhments, 

He that takes but Half a Crown on the Pad 
ſhall be hanged, and deſervedly; and he that * 
Blaſphemes his God, Murders his Father , and 
commits a Rape upon his Mother, ſhall &en 
make his Exit with a few wry wet Looks, and a 
lictle Swing or two : Which puniſhmene I muſt 
needs obſerve is almoſt grown into Contempc 
by the major part of Criminals. 

I need but mention the notorious Caſe of 
9 and the late Story of the barbarous Mid- 
wife. 
 Byour Law it is plain, A Priſoner in Execu- 
tion ſhall not be in Fetcers, but for Criminal 
Cauſes, 

Bur to' return to my purpoſe : A Priſoner 
(while he is ſuch) is under proceRion of the Law, 
and accordingly is tobe uſed. 

| O4 And 
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The Offices and Duty of Sheriffs, &c. 
And therefore where a Priſoner, by dureſs of 
the Gaoler, comes to an Untimely End , it is 
Murder in the Gaoler, 2 Inf. 52,91. And the 
Law implies Malice in him 1n reſpe& of the 
Cruelty. | f (53 3. | 
' And therefore if a man dye in Priſon , the 
Coroner ought to ſit upon him, te the end ic 
may be enquired, if he came to his death b 
the dureſs of the Gaoler, or otherwiſe \,' 3 If. 


I,52- 

; It the Sheriff, or other Officer , where he 
ought ro Hang the ny period, according to 
his Judgment nd his rge, will (againſt the 
Law) of his own wrong , Burn or Behead him, 
&c. the Law in this caſe implies Malice in 
him. | | 

* By the Statute of -14, Ed. 3. c. 10. It a Keeper, 
or, Under-Keeperof Priſons, by too great dureſs 
of Impriſonment, or þy Pain , make a Priſoner 
become an Appellor, (viz.) an Approver againſt 
his Will, its Felony- * © 
' Every Impriſonment is in Law duritia, dureſs ; 


' a little addition to it by the Gaoler, is too great 


dureſs in this caſe. 

; There is'a remarkable Caſe in 3 BulFrode: 
The Court was moved by Sir G. Reynelagairift 
one of his Priſoners, who had much misbehaved 
himſelf, offered to:Eſcape, and had endangered 
the killing of one of his Servants , and that he 
had ſpent Ten pounds after him ; and he would 
have had the Court to have fined him. But per 
Cur', Wewill not doit 3 you muſt keep him in 
ar#a cixftodia in Irons, and you may Indi him 
for theſe Miſdemeanors, and by that way you 
= have him Fined, 3 Bulfr. 245.Sir G.Reynel”s 

aſe, Ei S52 | = eat. 


Thg 
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The payment of a Debr by a Priſoner to a Payment 
Gaoler is not good ; and therefore in Debt the of ** | 
Defendane pleads, That he was 'a year in Exe- 0501.” 
cution 'and the Plaintiff could not be found , 
whereupor, he paid the Money to .the Gaoler. 
The Plaintiff replies, That he 'was to be found 
at D. abſque hoe, that he ablented eo anime , to 
keep the Detendant in Priſon. And the Defen- 
dant to this Demurs, becauſe the Marſhal may 
dye, and no Recovery can be by the Defendanc 
againſt the Marſhal, if he do not pay it over. 
But the Court gave Judgment for the Plaintiff ; 
it being not reaſonable to pay Money to. the 
Gaoler for the Plaintiff, whether he will or not. 
And alſo, they thought it too hard for the 
Plaintiff to prove payment, or to prove Aſlets in 
the hands of the Marſhall's Executors, 3 Keb. 
748 Taylor and Baker, Sir Tho. Fones's Rep. weſme 
Caſe. | 
Where the Impriſfonment is unlawful the 
Priſoner is not to pay for his Diet, x Roll. Rep. 329. 
Oliver's Caſe, 


Note, If a Priſoner is in Execution , and the 
Gaoler or Sheriff dye, he is in abeyance 

| = cuſtody of the Law, 3 Rep. Weſtby% 
Caſe. 


A Gaolerisnot bound ta deliver his Priſoner, 
ww - Diſcharged by the Court, until he pays his 
due Fees. 


A Priſoner acquitted of Felony, the Gaoler 
4 take Twenty pence , which is called a Bar 
ee. 


Every 
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The Office and Duty of Sheriffs,&c. _ 
Every Sheriff Bayliff of Franchiſe, and every 
other perſon having Authority of keeping Gaols, 
or of Priſoners for Felony , ſhall certifie the 
Names of every ſuch Priſoner in their keeping 
at the next General Gaol-delivery in every 
County or Franchiſe where ſuch Gaol is , there 
to be Kalendred before the Juſtices of the 
Delivery of the ſame Gaol, whereby they may, 
as well for the King as the party, 'procecd to 
make delivery of luch Priſoners, according to 
the Law, on pain of Five pounds, 3 H.7. 3. | 


If the Gaoler ſhall ſuffer an Eſcape, the High 
Sheriff or Gaoler are chargeable therefore. | 


CHAP, 


erm. £Z_ Mſie....Þfs.. oor. 2... 4 de. ». 


| 
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CHAP. XVI. 


When one may be ſaid to be in Execution or not. And 

when without Prayer or not. In what Caſes the 
Sheriff may break open an Houſe to do Execuion 
or mot. To what Sheriff, and of what place aud 
County fhall Execution be Awarded. Of «s Cap. 
ad 1atisfaciend* for what ' and againſt whom it 
lies, and the Sheriffs Demeanor ein; and Re» 
rorns thereupon. 


Of Execution. 


When one may be ſaid tobe in Execution 
or not. 


When one ſhall be in Execution with- 
out Prayer of the Plaintiff or not, 


F a Man recover Damages in Acton on the 

Caſe againſt F.S. in the Kings Bench, the ſaid 
.S. being in Cui#od' Mareſcha#; yet he ſhall not 
in Execution on this Judgment, altho? it be 

within the year, before Prayer of the Plaintiff ; 

for the Marſhal may not take notice of every whe. 
Judgment againſt every Priſoner; but upon Man 
Prayer of the Plaintiff, a Comttitur ſhall be en- Comitzitur. 
tered upon the Roll, and then he is in Execu- 

cution ; bur if the Defendant being taken in 


Execution, be brought on by Habeas Corpus, and 


then an Entry of the Conltgar is made in the 
Book of the Office, its G Hil. 12. Fac. B. R. 
Sir Henry Bellows and Hanford. 2 Rolls Rep-1 1. 


If 


The Office and Duty of Sheriffs, &c. = 
If a Man recover in B. C. Debt and Damages 
againſt F.S. and had Judgment, altho* that F.S. 
be a Priſoner in the Flee: for other Cauſes , 
(which is the Priſon of the Common Bench) 
and the Warden informs the Court of it, and the 
Court commands him to retain him, in Execu- | 
tion until ſatisfaRtion of 'the Judgment ; yet he 
is not in Execution, becauſe he was not brought 
to the Bar by Habeas Corpus, and viewed and | 
demanded of the Priſoner, if he be the ſame 
perſon, who is Condemned or not ; and it is the 
Office of the Court to oppoſe him, Dier 13, 14. 
Ar the EZ}. p. 306. pl. 63. Soif the Warden inform the 
ayer ®* the Court of Chancery, that F. S. (which is Pri- 
o not.) foner there on a Judgment) is in his Ward for 
certain Cauſes, on which the Court commands 
the Warden to Retorn him in Execution, until 
ſatisfaction of the Judgment ; yet F. S. is not in 
Execution upon the Judgment, becauſe this was 
not done at the requeſt of the Plaintiff, but 
without his Prayer, fog it may be he will Ele&t 
another Execution, Djer 306, 63. | 
In Debt againſt F.S. if the Defendant betaken 
upon a Latitat, and committed to: the Marſhal 
for defaulr of Bail, and after the Plaintiff reco- 
vers againſt him he continuing in Priſon; yet 
he ſhall not be in Execution for this Judgment, 
before the Prayer of the Plaintiff, 24. 4. Fac. B. 
R. Car. and Copping. | 
On Cay, If a Man recover in Debt and Outlaw. The 
Utlegst. Defendant after Judgment, and after within the | 
ear the Defendant is taken by Cap? Utlagatum, | 
e ſhall bein Execution for the Plaintiff before 
Prayer, becauſe the Qutlawry was at the:Suit of 
the Party, 5 Rep.88, Garnons Caſe, Hg. ELB.R, 
Bonner and Stackley. Otherwiſe it is , if he be 
taken in Execution after the year, becauſe in 


that Caſe he may not have any Capias _ 
im 
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him, Hill. 38. El. B. R. Norton —_— But if 

a Man Outlaw the Defendant in Debe atter Judg- 

ment, and after within the year, the Defendant 

is takeri by Cap' Urlogatum, altho' he be in Exe- 

cution for the Plaintiff prime facie; yet he may 

make Ele&ion, that it ſhall not be an Execution 

for him, 44 EL. B. R. Shaw and Cutter. 

If Execution by defaule be Awarded in a Sire fac 
Scire fa? upon a Judgment. in Debt, and the 
Defendant. four years after was in the Fleet for 
other Cauſe ; and by Haheas Corpus he was 
brought up to the Common Bench, and. being 
oppoſed by the Coart, if he were the perſon who 
was candemned, ut ſupre ; atid he grants it, he Tho'after 
ſhall be committed in Execution,. at the Prayer Me year 
of the Plaintiff as it ſeems, tho? it be after the" ©7: 
year and day, Dier 214, 147- 

If A. recover againſt B. by Judgment in the 
Kings Bench, and upon this B. renders himſelf to 
Prilon, and after brought a Writ of Error and 
had a Superſedeas 3 yet after upon Prayer of the ' 
Plaintiff, the Court may commit him in Execu- Writ of 
tion, altho' that the Record be removed ; foraf- Error, Bail. 
much as he had not found Bail upon his Writ of 
Error, p.9. Car. 1. B. R. Symonds Caſe. 


How and in what Caſes the Sheriff may break open 
an Houſe to do Execution. 


The Leading Caſe in this Point is Semaines 
Caſe, reported by my Lord Coke, in 5 Rep. and 
in Crckes Eliz. 98, out of which I ſhall Colle& 
thelc ivilowing Reſolutions. ; 


The 
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The Office and Daty of Sheriffs, 8c. 


* A Joynt Termor of an Houle with B, dies, 
© being bound in a Statute. 'The Sheriff Retorns 
© him dead, Conuſee Sucs another Writ to ex- \ 
© tend his Lands, which he had at the time of his 
© death or after, and what Goods he had at the 
©*time of his death: The Sheriff Impanck a 
© Jury to enquire what Goods, &c. and ic was 
© found there were divers Goods of the ſaid de- 
© ceaſed at the Houſe of B. in Londen : And the 
* Sheriff came with the Jury to view Appraiſe, 
onda them = this Debe, and the (elem 
" Surviving Termor, premiſſorum |; 
© »vs ftnit the Door, and diſturbed. him ©o niaks 

+ © Execution. 


It was refolved, | 
On hakere Firff, Upon Recovery the Sheriff may break 
fee poſiſ- open an Houſe , and deliver ic to the Plaintiff ; 
men, * forthe Writ faith, habere fac ſciſiner, Or poſſe/- 
fionem. And after } nc it is not the Houſe 
of pets —gpmomny in Ri WT aiaid PCH 
Secondly, upon a Caps atisf aciene's the De- 
fendant may not = vr any Mans Houſe 
ro make Execution ; but in all caſes, when the 
Door is open the Sheriff may Enter to make 
Execution of Body or Goods. _ 
Thirdly, In all Cafes where the Kiog is Party, 
ſo on Hue and Cry, if no Door be open, the 
Sheriff may break open the Houſe to take him, 
or to do Execution or other Procels ; as upon a 
4 Unlage!”, or upon Contempt: But he oughe 
ficlt to fgnific the Cauſe of his coming, and - 
requeſt the Owner to open the Door, but not to 
break open any Mans Houſe by night. 


Fourthly; 


Chap. 16.Of thelr bzraking open Youles. 

Fourthly , Upon a Fieri fac, or Extends fac, 
the Sheriff may not enter into the Houſe of any, 
the Door being ſhut, nor draw a Latch no noc 
after requeſt and'denyal ; yet tho' the Sheriff be 
a Treſpaſſor in breaking open the Houſe by 
Fieri fac?, yet the Execution is Good. 

Fifthly, The Houſe of any one is not privi- 


ledged but for himſelf and his Family, and his 


own proper Goods, not to prote& any who flie 
there, or the Goods of another conveyed there; 
and in ſuch caſe after requeſt , the Sheriff may 
break open the Door ; but in the principal Caſe 
he did not requeſt it, and fo the ſhutting the 
Door by the Defendant was lawful, and no Action 
lies againſt him, And as for the Allegation of 
(premiſſorum non ignarss) it is too general , and 
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Notice ought to be ſpecially alledged, that he Notice. 


was Sheriff and what he came to do; and the 
Defendant being a Stranger to the Execution, 
he is not bound to take notice of the Sheriffs 
intent. b 

Upon a Fieri fac?, a Barn which ſtands in the 
Field may be broken by the Sheriff, becauſe it 
is not part of the Dwelling-houfe , and there 
needs no requeſt, aliter had the Barn been adjoyn- 
ing and parcel of the Houſe , Siderfin 186, 187. 
Pentons Caſe, 1 Bulſt. 14.6. Foſter and Hole. 

But tho* a Sheriff cannot break open a Houſe, 
A Execution by Fieri fac, yet when 
the r is open that he enters, then he may 
and ought to break open the Door of an Entry 
or Chamber which is locked, or break open any 


_ . Cheſt which is locked and take the Goods , 


and if he do not, an Action of the Caſe lies 
againſt him, 1 Brow). Rep. 504 


Diverſity 
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The Office and Duty of Sheriffs,&c: 
Diverſity was taken in White and Wiltſhires caſe; 
where the Execution is laiwfully begun, there 
the Sheriff or his Officers may break the Houſe 
to niak Execution, otherwiſe , when it is not 


. Iawfully begun.If one be Arreſted by the Sheriff 


and he eſcapeth to his own Houſe, and the She- 
riff perſues him and breaks open the Doors of 
his Houſe, and takes him again, the party ſhall 
nevet take benefit of this his own wrongful ef, 
Cape. 
wo of the under Sheriffs Bayliffs entred into 
the Houſe, the Door being open, to take Execu- 
tion of the Goods , ahd the Plaintiff ſhuts the 
Door npon the Bayliffs, and impriſoned them 
fortwo hours; the Sheriff may break open the 
Houſe to Reſcue his Baylitfs. Co. Fac. 555. White 
and Wiltſhire. 


Note, the Sheriff was fined for breaking open 
an Houſe, and ruſhing in with Sword drawn , * 
the Door being half open , on private Proceſs. 
By the Srar. W 1. c. 15. the Sheriff may break 
open an Houſe or Caſtle to make Replevin when 
the Goods of another are Conveyed there. 
+ Rep. Semain's Caſe. | | 

If a Bankrupt convey his Goods to his Neigh- 
bours Houſe, the Serjeant Commitſhoners ay 
not , but the Sheriff may break open the Houle, 
becauſe he is a ſworn Officer of the Kings 
Goodwins Law again#t Bankrupts 65. Quer. 

Upon a Commiſſion of Rebellion out of Chan- 
cery, the Sheriff may - break open the Houſe to 
apprehend the party therein, whether in his 
own or anothers Houſe. Cromp. fo. 4.7. 

The Sheriff may take the poſſe Comitat. to do 
Execution Per Stat. W. 2. c. 39. and he may 
take it poſt wel ante querimoniam,but he may take 


- it after refiſtance, and not before ; for ſequi de- 


bet 


Chap.x6. Of Executions, 
but potentia juſtitiam non pracedere. Co. 2 Infty. 


hor ſuppoſe the Sheriff cannot do Execution Poſe Cx; 
by the poſſe Comitatus, then faith the Book 1 Keb, "#7 


99. - 1 17, he ought to acquaint the Deputy Lieu- 
renants of the County , and if they afliſt nor , 
he muſt acquaint the King and Council, and 
yet the Sheriff ſhall not be amerced, if he re- 
turn he cannot do Execution ; but in Godbols, 79, 
upon a reſiſtance of Execution , the Council 

able refuſed to meddle in it,becauſe the Courc 
of Kings-Bench ought to ſee their own Judgmenc 
executed : and a Writ was prayed to the high” 
Sheriff with a ſpecial Rule that the high Sheriff 
ſhould executeir himſelf, which the Court gran- 
ted , and a Tipſtaff to ferch the under Sheriff up 
to return his Writ , which is better than an 
Attachment which is returnable by it ſelf. : Kel. 
99. 117. Gedbelt 79. Buſh and Chamberlaine. 


To what Sheriff, of what place or County ſhall Execi- 
. tion be awarded. 


: If Recognizance of Bayl- be taken by a 
Judge of the Common-pleas at. Serjeams Inn in 
London, upon an Original brought in Lodon, and 
certifies this into the Court of Common-Pleas, 
andis there enrolled ; but it appears on Record, 
that it was taken as before , a Scire fac? may be 
awarded upon this Recognizance to the Sheriff 
of Londow where the Capias was,for there was the , 


Forebench, Feildgate and Gardener, contra. 5 Marie 


ought to be brought in London and not in Mid- 
SS FF: eleſes 


Etirs Fac. 


Commencement of it, and allo rhe Scire fc may (1h ne 
be awarded to the Sheriff of Middleſex where the ,t 7mm 
Recogniſance was enrolled , 1 Rot. Abride” 89 r. or Middle- 
Fobns and Lee, Andrews and Harhin , Poltney and ſex on 
P Ccogni- 
Zance 0s 


by Brook, And by all the Prothonotaries: then, it 1. 
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dleſex. But in 13 Car x. the Prothonotaries certifi- 

X that it may be brought in Zondon 6r Middle- 

EX» , 

WW. 2 c. 18. faith Vic. ei liberet Medietar” per ra- 

Serjeine a: {onabile extent. (viz.) per inquiſition , and the She- 

Mace may ſilt is ſworn, and a Serjeantat Mace is not ſworn 

execute to takea Jury ; yet the Stat. extends to every 0- 

Elegit. ther immediate Officer,to any of theKingsCeurts 

of Record, and ſo a Serjeant may execute this , 

and a Fieri Fac* alſo, and this Stat. couples Ele- 

git with a Fierz Fac and limits both to be execu- 

ted by the Sheriff, but in Waſt and Redilleiſen, 

the Sheriff muſt do it in perſon. 4 Rep. 65 , 66. 

Fullwoods. Caſe | 

The Wit If a Manrecover Damages in Action of Waſt 

to levy in one County, the Wyic to levy them ſhall 

Damages iſſue tothe Sheriffof the ſame County where the 

io Waite Action was firſt broughr , and not to any other ; 

—— oy but i; the Shegiff recorn he had nothing , he 
Jereteas, Thall have execution into any other Count 

where the Recoveror will:29 E4.3. 9.6. 

Having treated of Executions in general, as 

far as relates to Sheriffs ; I ſhall now proceed to 

ſpeak of Executions in particular ,; as to the She- 

riffs demeanor about the executing of them, and 

making due Retorns upon them. And *?its a 

Point very fictor the conſideration of all Sheriffs 

ſpecially. 
There are but 4 mannner of Executions, Two 
by the Common Law, and Two by the Star. Law, 


jm, 


; Levari Stat. Sta- 
by Common Laws & ple, 

Fi Fac St. Mer- 

Execu chant, 


Capia, tions. / Recogni- 
By Statute Laws &ance. 
Elegit. 

: * Of 


- « _— - 
— oo 0 pe. __ - 
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Of which1I ſhall creat diſtinaly , limiting my 
ſelf therein to the duty and Behaviour of Sheriffs, 
And ficſt of che Capias. | 

Capias ad Satiſfaciend is a judicialWrit and lyes 
where a man hath recovered ina perſonal Attion, 
any Debt or Damages in the Kings Court, dire&- 
ed to the Sheriff to command him to rake the 

y of the perſon condemned in Debt and to 

put him in Priſon till ſatisfation made. " 3 

Of Capias 8d ſatiſfaciend* againſt whom and Cop .od ſs; 
far what it lies, and the Sheriffs demeanor there- 
in, and retorn thereof, | 

It lies not againſt an Earl, Duke or Baron, or 
their Wives, except in ſome ſpecial caſes,nor a- 
gainſt an Heir oc Executor,except in falſe plead- 
ing. . 
It lyes againſt ſuch Preſons againſt whom a Lyes not 
Capias doth lye in the commencement of a Suit, i" 3 _ 
as Debt, Account, Action on the Caſe, Treſpals 7 
Vi & Armis , Annuity and Covenant; bur it lies;, CARS: 
not for a recovery of Damages in a real Action. ons. 
 Tfone be in Execution by Cs. Sa. which is re- 
turned, no other Execution can be ſued againſt 
him, his Lands and Goods, wid. Stat. 21 Fac. 
4. 

ACapias is to have the Body of ſuch an one ſuch 
a day, and the Sheriff brings the Body or retorns \ 
the Writ before the day , lt is good. Winch. p. 7. | 

If one bedelivered in Execution by the Kings 
Writ, he is preſently in Execution and in Cuſto- 
dy without Laying hands on him to Arreſt him, 
by Cok. C. F. : | 

The Sheriff is to be Excuſed fer taking one $herif 
by a falſe Namein Execution ; and it the Judges rakes one 
admit this falſe Name, yet the Judicial W rit Þy 2 falle 
ought not to be Examined by the Sheriff , Lane **0* +4 


Rep.49,52. Doyly and Folliff. 
P'3. Oas 
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One in Execution may not be diſcharged by 
Habeas corpms or Writ of Priviledge ;, and if one 
taken on Contempt be taken in Execution , he 
ſhall not be ſet at Large, Siderfin 289. Swallowe's 
— Caſe. 14:p.90. 
Execution The Sheriff may execute Proceſs of Execu- 
_ * tion againſt one attaint of Felony and in Gu- 
Felovy. ſtody, if he pleaſe; and if the Felony be par- 
'* » doned,or the Attainder reverſed, he ſhall be in 
Execution, 4. 178, 274. Mich. 10 Car. 1, B. R. 
Chappel's Caſe. 
C.ſe.af. If a man recovered Debt againſt B. and levy 
ter a Fifa, part of the Debt by 'Fieri fe, which is Re- 
torned; yet he may take the Body of B. by a 
Cap ad ſatisfac? for the reſidue, 4 Fac. B. R. Carter 
and Copping. | 
Tho the King?s Debtor.be in Execution by 
his Body or his Land, yet the Subje&t may take 
him in Execution by his Body ; for the Statute 
of 25 E4.3. 12. is to be intended of Executions 
of Lands and Goods, and not of the Body; 
which is tout 4 teut, Hobart ' 160. Shivley's 
Caſe. 
Of Eſcape of one in Execution by Ca. ſa: 
Vide tit. Eſcape. 
Sheriffs ot Brio} took the Plaintiff by a Cap”. 
ad ſatsfac, and detained him in Priſon until the 
arty Defendant, and now Plaintiff, paid the 
honey to the Sheriff, Per Cur*, This was con- 
trary to his Warrant, which is, Ita quod habeat 
denarics inCuria ; and becauſe he did not fo, he is 
chargeable to him that was in Execution , Heiley 
122. Read and Earlfield. | 


Retorns A Capias ad ſatisfar? was Retornable Quind: | 
Mart. and that Writ was Retorned Album breve; | 
and a Teſtatum thereupon, and the Defendant 
taken by it. The Teftarum illued out mrs - 

Ys 


i 


Chap.r16. Of Executions, Ca. a. 


ly, becauſe the Capiar was not Retorned. And 


the Court granted a Superſedeas , 1 Brownl. 4,0. Superſed' 


Reyner and Mortimer. 


Debt on Judgment in B. R. the Defendant oe in 
confeſſeth the Judgment,and Execution above an Execution 
year ; and not being able to find the Plaintiff, on Cap" 
he paid the Money to the Marſhal. Plaintitf © /-*- 
' Replies, he did not abſence voluntarily ; and the!.? 


Defendant demurrs. Judgment pro Querente. The 


Sheriff on Cap' cannot receive the Money as on to the 
Fieri fac, nor is the party remedileſs, for he Gavler. 


may pay his Money imo Court, 1 Leon. 140. 
and have an Audits Querela ; but the Plaintiff 
were remedileſs ſhould the Gaoler be Infolvenc, 
Dom” Rex and Faevan. He on Indictment and 
Conviction of a Diſforderly Houſe , was Com- 
mitted to the Marſhal for payment of a Fine, 
but before aftual Impriſonment the Fine was 
paid to the Marſhal ; yet Reſolved, this is no 
good payment, and the party was for©d to pay 
it over again. Per ones, It is doubtful whether 
Voluntary payment to the Sheriff on Fieri fac, 
before Execution of his Goods, be pleadable in 
Diſcharge ( but that is Adjudged it is ſo, ) much 
leſs on a Cap? which is ad ſat#faciend? the party 
in Court, and he is Committed quou/que ſati/- 
_ perth, not the Sheriff, 3 Keb.788. Taylor and 
Baker. 


Verdi&, 
If the Iſſue be, Whether the Sheriff took F.S. 
and kept him in Priſon under his Cuſtody in 


. Execution by force of a Capias ad ſatisfaciend' ; 


and the Jury found he #ook him by force of an 
Alias Cap" ad ſatisfaciend' ; Although it is not 
found he kept him in Execution for the Debc 
and Damages aforeſaid , according to the Iſſue ; 
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yet this is a good Special Verdi. For it ſhall 
be intended ; for the Conſequence is neceſſary 
of that which is found, becauſe he cannot take 
him, but he ought to be -in Execution , Hobart, 
Foſter and Fackſon's Caſe. 


Vide 3 Rep. 67. Weſtby's Cale. 5 Rep. Blomfield, 
Gamer: Froff and Drury's Cale. 


How Execution upon a Cs. ſa. ſhall be ſued 
upon a Judgment againſt two or more, and he 
ſhall have but one Execution ; and the Execu- 
tion of one is not ſufficient, but the Sheriff may 
take the Body of all in Execution. Vid.5 Rep.86. 
Blomfield's Caſe, and 11 Rep.Godfrey's Cale. 
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CHA P. XVII. 


What Goods,&rc. of whom ſhall be taken in Execu- 
tion on Fieri facias, or not. After the Sheriff 
has ſeiſed, bow be ſtands in the Eye of the Law, 
either to bring Afions for the Tortious taking 
them away , or to make ſatufattion to the party 
who recovered. Remedy againſt the Sheriff for 
the Money to the walue of the Goods taken in 
Execution, or not, and how to be purſued. The 
Sheriffs Office and Demeanor in executing a Fieri 
facias, and of the Venditioni exponas and the 
Retorn ; what ſhall be a good Retorn on the Fieri 

. fac', or not. Of Reftitution to Lands or Goods 
ſeiſed by the Sheriff after Reverſal of the Fuds- 
ment , and after Sale of the Sheriffs ſelling a 
Term for years taken in Execution, and when ſuch 
Sale ſhall be good, or nots Whether a SCire facias 
ſhall go into Wales. 


Of Fieri facias. 


Shall next Treat of Execution by Fieri fac” ; 
which is a Judicial Writ, lying for him who 
hath recovered Debt or Damage, Gdire&ed tothe 
Sheriff, Commanding him to levy the ſame of 
the Defendant's Goods: And it lies within a 
year and day; but after the year there muſt be 
Scire fac. | 
This Writ of Freri facias is only againſt the 
Goods and Chattels of a man ; (v:z.) Leales for 
years, Corn growing or ſown upon the Land, or 


. movable Goods ; as Cartel, Corn in the Barn, 


Houlhold Goods, Money , Plate and Apparel, 
Co.1 Inſt.290.6. 
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»# 


Whaz Goods, and of whom ſhall be: taken in Execu- 
tion by Fieri faCias, or n0r. 


Goods pawned ſhall not be taken in Execu- 
tion for the Debt of him which pawned them, 
daring the time they are pawned , Kitchin 
2.2.6, | 

The Sheriff upon a Writ of Execution may 
not ſeiſe and fell to the party a Fornace an- 
nexed to the Freehold ; for this would be Waſte 
in the Leſſee, 37 ELB.C. Day end Auſtin. 

The Goods Eccleſiaſtical of Clergy-men are 
not to be taken by the Sheriff, but by the Biſhop, 
upon a Lewvari fae', on a Recognizance, 2 Ivf. 


472 

If one fell any Goods to another depending 
an Action againſt him , theſe Goods afterwards 
ſhall not be put in Execution ; for they were 
lawfully bought, (if done bond fide, and valua- 
ble Conſideration.) But if a Fiers facias be di- 
reed to make Execution of Goods, and after 
the Tefte of the Writ, and before the Sheriff 
EXCcutes it, the party ſells his Goods bond fide, 
they may nevertheleſs be taken in Execution ; 
(aliter now by the Statutes of Frauds and Perjw- 
ries, )Cro.El.174. Mo.21.n.7%. 

If the party dies after the Writ of Execation 
awarded, and before it be ſerved , the Sheriff 
may ſerve it of the Goods 'in the hands of the 
Executor, For by the Execution awarded the 
Goods are bound , and the Sheriff needs nor 
take notice of his Death, Cro.E!. 181, Parker and 


Moſſe, 1 Leon.1444145. meſme Caſe. 


After 


f- 
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After the Sheriff has ſeiſed the Goods', how be 

' ſtands in the Eye of the Law. Either to bring 
Ad&ion for the Tortious taking them away , or to 
make ſatisfattion to the party who Recovered. 


The Sheriff may have Trover or Treſpaſs at 
eleion, againſt him that takes them away 3 as 
IWilbrabam and Snowe's Cale. 

The Plaintiff being Sheriff ſeizeth the Goods 


in Execution by force of a Fiers fac?, and after 


(and before the Sale of them) the Defendant 
takes them and carries them away , and converts 
them to his own uſe; and the Plaintiff (being 
Sheriff ) brings his Action of Trover ; and Ad- 
judged the Action well lies. By the Seizure of 
the Goods in Execution the Sheriff hath a pro- 

rty in them, ſo that he may reſeize them and 
ell them, as well when he is out of his Office, as 
before, Mod.Rep. 2 Sand.4.7. Wilbraham and Snow, 
Med. Rep.57.Ayre and Aden, 2. Sand.2 44. Mildmay 
and Smith, Yelvcontra fo.44. 


Therefore Dyer 99. cited in Dalton 147. is © 


not Law , which faith, That by the Seizure of 
the Sheriff, the property is not altered until they 
be ſold. 

Aﬀer the Debt levied, the Sheriff is Debtor to 
the Plaintiff, and capable of a Releaſe from him, 
the Acion ceaſing againſt the Defendant is ip/o 
fafo by the Law transferred to the Sheriff, 
having both the Judgment to make it a Debt, 
and the Levy to make him anſwerable; and 
tho? Action of Account will properly lye in this 
Caſe, yet the ſame will many times bear borh 
AQions, tho' the Moneys be received by aurcr 
mains, or the like, Heb. 206, 207, Steak and 
Richards, 
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The Caſe is Reported by Ro/l,thus : 
If a Sheriff lery Money upon a Lewari facias, 
upon a Recognizance at the Suit of F. S. and 
Retorns the Writ ſerved; F. S. may have Debt 
againſt the Sheriffs Executors. But in that Caſe 
the Plaintiff demurred to the Defendants Plea, 
and Concludes ill, z Roll. Abr.418. 
Aftion The Plea was grounded upon a Releaſe , and 
=gainft ſhould have demanded Judgment if the Defen- 
m_—_ dant ſhould be admitted to plead a Releaſe, 
Executor, Made afrer the Sheriff had made his Retorn ; 
for !evying and in ſuch caſe Acton lies againſt the Sheritfs 
money on Executor, altho? ic does not appear that the 
the Lev47i Fer; fac on the Judgment was Retorned; for 
and nor this is not material, inaſmuch as the party is 
*he Wiz diſcharged by payment of it without Retorn: 
And this is not grounded on a perſonal Tort, 
but on a Contra& in Law; and this is not a 
ſimple ContraA, but principally grounded upon 
a Record , as it was Adjudged in Parkinſon and 
Culleyford's Caſe. | 
Aftion by But in an Anonymors Caſe, Cro.Car.297. Action 
Executor, ON the Caſe was brought by Executor againſt 
for levying the Sheriff, who had levied the Debt in Exe- 
che Debt cution, and did not retorn the Writ ; and after 
— the Teſtator died, and the Plaintiff for that Tort, 
the Wri> #1 vita Teſftatoris, and tor the Loſs which came to 
in vits him, brought the Ation. The Quere was, if it 
Teftatoris, lies by the Executor , becauſe its a perſonal 
Wrong to the Teltator : And the Court was 


diviced, Cro.Car.297. 


Vide Eſcape. 


. meus bena & catalla ad walentiam 160 |. que 


That he hath levied the Money, and doth 


Chap.17. Of Executions. Fi. fa. 


Where and what remedy again#t the Sheriff for the 
Money to the walue of the Goods taken in Execu- 
tion, or not. 


The diverſity lies on the Sheriffs Retorn. Retorn. 
If the Sheriff in executing a Fieri fac' doth 
not misbehave himſelt, he ſhall not be charged 
in Debt or Scire fac?, unleſs ir appear by his Re- 
torn that he had the Moneys in his hands. As if 
the Sheriff retorn, Cepi & ſerſirs feci in manus 


remanent in manibus meis ob defetfum emptorum. 

On this Retorn the Sheriff ſhall not be 
charged in Debt or Sire facias , becauſe ir 
appears not that he has misbehaved himſelf. 
But if upon the Fieri fac? the Sheriff Retorn , 


not pay it to the Plaintiff at the Retorn of 
the Writ , the Plaintitf may have a Scire fac 
againſt the Sheriff, to ſhew Cauſe wherefore the ' 
Money ſhould not be levied of the Goods of the 
Sheriff, 2 Sand.344.,345-Mildmay and Smith, Hut- 
ton 32.11.Smith and Linſey. 

Soif in Fierifac tolevy 2501. Debt , 8c. the 
Sheriff Retorns, That he had made a Warrant 
to his Baylif,who had ſeiſed divers Goods of the 
ſaid S. adwalentiam of 160 1. and that they were 
reſcued out of their Cuſtody, its qued he 
could not Levy the Debt , and that the faid S. 
nulla alia habuit bona. The Plaintiff may bring 
a Scire fac to have Execution againſt the Sheriff 
for the Moneys, according to the value Retorned, | 
and the Sheriff ſhall pay it out of his own proper » 
Goods, 1 Anderſ.247. Roke and Wilmot. 


With 
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Ola Sherif, With this agrees, 9 Ed.4- 50. Scire fac 2.1. If 
Scire jc. the Sheriff Retorn upon a Scire fac, that he hath 
ep" levied the Mony and hath the ſame in Court, 
to pay the but hath not the Money at the day, and then a 
Money le- new Sheriff is choſen ; in this Caſe it being on 
vied in ex- Record, that the Money is levied by the old 
ecurion. Sheriff, a Scire fac? ſhall iſſue m_ the old 
Sheriff to pay it. And if he cannot or will not 
Diſcharge and pay the Money , the Party ſhall 
have a Fieri fac or Elegit againſt the Sheriff, of 
his proper Goods. 

On Fieri fac* the Sheriff ſciſed ſeveral Goods 
which were Mercery Ware, and Retorns Fieri 
fac ad valentiam—— which Retorn was Filed. The 
Sheriff » av and prays to amend the Retorn, 
becauſe ſome of the Goods were impaired by ly- 
ing,and he could not get Buyers. ; 

Retorn not _ Per Cur? I. Such Rerorn may not be altered, 

amendable after it is Retorned and Filed. 

afreritis 4, Where the Sheriff Retorns Fieri fac ad wa- 

Filed. Jentjam, this ſhall be no excuſe of his payment 
of the Money, becauſe he might have Retorned 
he had ſeiſed the Goods, and that they remain 
pro defetiu emptorum,and then he may be excuſed, 
if the bona periturs periſh, Siderfin p. 40.Needbam 
and Bennet. 

Therefore the Sheriffs were ordered to pay the 
Money, and to anſwer Interrogatives for their 
Contempt, having been ordered to bring in the 
-» Yn and not appearing till a Tipſtaff was 

ent. 
Gals As to amendment of Retorns. Matter of Form 
ment of inaRetorn is amendable, but not matter of fat; 
Retorn. which goes to juſtification of the Impriſanmenr, 
\ 2 Bulſt.259. Dr. Alphouſes's Caſe. 


The 
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The Sheriff Demeaner in Executing the Fieri fac”. 


If the Sheriff have a Fieri fac againſt a Mans ,,,q, ..,: 
Goods, and before Execution he pay him the fu; vicount 
Money, in this caſe he cannot do Execution at- 
ter, and if he do, an Action of Treſpaſs or falſe 
Impriſonment lies againſt him, B. R. p. 12 Fac.1. 

As to breaking open Houſes to do this Execu- 
tion vid. ſupra. 

The Sheriff upon a Scire fac cannot deliver Cannot 66: 
+ the Defendants Goods to the Plaintiff in fatisfa- liver Goods 
&Rion of his Debt , but muſt retorn the Execu- in fatisfa- 
tion in Court, Cro. El. 504. Tompſon and Clark wo = 
Noy 56. Meſme Caſe, 

Action on the Caſe was brought againſt the 

Sheriff, for fraudulent omiflion of Execution of 
Goods that were in Conſpeu ſuo ; but he faith 
not in his Declaration, that he knew them ro be 
the Goods of the Defendant in that Action : 
And for this omiſſion after Verdi Judgment 
was' Arreſted, by Twiſden and Windham, 1 Keb. 
946. The gilt of the Action is the fraud, which 
cannot be withoutnotice , which is now wrapt 
in the Verdict, tho? it could not be pleaded, the 
Sheriff being bound to take notice whoſe Goods 
they are, Ruſſel and Comber. 

On Fri fac againſt F.S. who has the Goods of $heris 
A. in his poſſeſſion, if the Sheriff ſell theſe Goods, ſells the 
Trover or Treſpaſs will lye againſt him ; and to Goode of 
prevent this, all the Sheritfs of Ezgland take = a 
Security, Keb. Sg 3. Sanders Caſe. a. 

£uere if the Seriff may rake Bond for his Secu- h 
rity: But the ſafeſt courſe is, for the Sheriff ro 
enquire by a Jury in whom the property of the 
Goods is, or elſe not* ro meddle with any ſuch 
Goods, which do nbt plainly appear to him - 
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be the Defendants, and ir being found by the 
Jury, that exculſeth the Sheritt. 


Pleading by the Party, who has paid the Money 
70 the Sheriff. 


In Detinue the Plaintiff had Judgment, and 
brought Scire fac? to have Execution. Defendant 
pleads, that upon a Di#tringas to the Sheriff on 
that Judgment, he delivered ſuch Goods to the 
Sheriff, and for the reſidue that they were ap- 
praiſed at ſo much by Inquifition taken by the 
Sheriff, and that he delivered the Money to the 
Sheriff, but he doth not aver this matter to be 
Retorned by the Sheriff; its a good Plea , for 
otherwiſe the Defendant ſhould be prejudiced, 
for he might have twenty ſeveral Executions 
ſerved againſt him upon one Judgment; and 
he ſhould be put to his remedy againſt the 
Sheriff only, who may be inſolvent. And ic is a 
leſs miſchief to inforce the Plaintiff, if his Plea 
b2true,to take hisAction for ic againſt the Sheriff, 
and if it be not true, to take lilue thereupon, 
Crok. El. 29m. Atkinſons Caſe. 

Where the Now it the Sheriff levy Goods by force of a 
Plaintiff Fiers fac, and delivers them nor ro the party, 
ſhall have qor retorns the overplus, the Plaintif may have 


> += pa a new Fieri fac', becaute a Record ſhall nor be 
not. avoided by a matter in Fat: Bur by the taking 


Defendant the Goods of the Defendant ro the value of rhe 
diſcharged Deht by the Sheriff, the Defendant is diſcharg- 
upon ſeil- 4 altho? the Sheriff do not fatisfic the Plaintitt, 
ing the therefore he ſball not have a new Execution, 2 


ref Rolls Rep. 57. p. Fac. 1 Rolls Ab. goz. 


Where 
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Where a Sheriff on a Fieri fac? Retorns, that New Exe: 
he had ſeiſed Goods of lefſer value which were ** 
_ reſcued, and that nulla alia bona, &c. the Plain- 
tiff may not Sue a new Execution , but only for 
the ſurplus beyond the value of the Goods 
reſcued, 2 Sanders 344. Mildmay and Smith, 
It the Sheriff levy Money in Execution, the 
Lord Keeper cannot order the Money ſhall ſtay 4 
in the Sheriffs hands, or order that the Plain- 
tiff ſhall not call for it, Marſh Rep. 54. 
If the Sheriff ſhall Retorn Fieri feci, ſed now 
invent emptores, then a Venditioniexponas ſhall go 
Out. 


Of the Sheriffs Selling Goods on Fieri fac', and 
of the Venditioni exponas. 


As to what Sale is good or not. 

If the Plaintiff tenders the Debt, its a wrong 
for the Sheriff to ſell the Goods, x Kcb. 655. Le- 
fans Caſe. 

If Goods remain in the Sheriff hands, for de- 
fault of buyers, and there periſh, the Sheriff ſhall 
not be chargable. Bur if the Sheriff refuſe a 
buyer, Aion on the Cale lies, 2 Keb.464. Need- 
ham's Caſe. : 

The Sheriff took the Defendants Goods in ater (:i- 
Execution by Fiers fac', and before Sale the Re- fing the 
cord was removed by a Writof Error into the Goods and 
Exchequer Chamber, and a Superſedeas awarded ES 
and the Sheriff retocned upon the Flier: fac', fei- q 
ſure of the Goods, and that they remained in 
his hands pro defetiu emptorum ; and he alſo re- 
rorned, that a Superſedas was awaraged, &c. and 

Hhereupon it was prayed for the Detendanc, 
" that he might have reſtitution of his Goods. 
Crok. Eliz. 597. 


aeas. 


But 
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| But per Curiam, Altho this Record be removed, 
and notwithſtanding the Szperſedeas awarded , 
in regard it came not to the Sheriff, till he had 
begun to. make Execution , as appears by his 
Pndition; REID, that a Venditioni exponas ſhall be award- 
enait:on . 
expona,, © to perfedt it- 5 | : 
And altho* the Plea Roll be removed, yet it 
# ſhall be awarded on the Retorn of the Fieri fac 
which remains ſtil]. in the Office: But as it is in 
1 Keb. 324- Brownwood and Eſtwel , if the Error 
were allowed. before ſeifure, then tho' the Sheriff 
| be unpuniſhable in that Caſe, yet Superſedeas 
CR _ Execution done ſhall go, quis 
vp a SG. , « ed | 
And per Cariam if the Goods be ſold, the 
' Money may be brought into Court to be reſto- 
Goods re- red to the Party ; but if not, the Goods may in 
fro in ſpecie be reſtored. 
pecie. | + 
Under fale, But if before Sale a Superſedeas comes to him, 
if the Sheriff afcer Sells the Goods without a 
Writ of Yenditioni exponas, this is void. p. 8. Car.1. 
Scarling and King. | 
The- Sheriff ſells Bricks for © 5. per thouſand on 
the place, for which he might have 16 s. per thou- 
ſand. The queſtion was7 Who ſhould pay the 
overplus , the Buyer or the Sheriffs Executors. 
And per Curiam, The Sheiffs Executors ſhall pay 
the overplus ; the Sale being abſolute, and . not 
an Argeement to Sell, 3 Keb. 285. Cutten and 
Hunt. | : | 
The Sheriff perſwaded the Jury to prize the, 
Goods at undervalue , and fo fold them. This 
15 an Oppreſſion enquirable at the Aflizes by In- 
ditment, Crok, Fac. 426. Cayers*s Caſe. 


f 


It 
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If the Sheriff upon a. Fiers fac againſt F, S. Where the 
ſeiſe certain Wood whereof F: F. was poſlgfſed, 94 Sheriff 
and the Sheriff pay parceſ of t Mehey received, ine 2. 
and- does not Retorn his Writ, and afte? the acharge 
Sheriff 'is removed and another Sheriff choſen, may (ll. 


and aftgr the Wric of Diſcharge delivered to hith 


he ſells the Wood, this is a'lawful ſale, ' becauſ 

the ſciſure alchd” the Writ is not eh; bs Ns. 
is chargeable to the Party, Tr. 2, Fac. B. R. Cio. © 
Jac 73: Ayer and Aderly. And 1d there a Djitrin. 
za ifſued to the new Sheriff to diftrain the Ah- 
cient Sheriff to expoſe ro ſale, which does tive @ 
give to him Authority to ſell, bat cotnyells hi 
to da that which he might do by Law. Bur 
tipon a Fieri fac, the Sheriff Retorns-thart he hat 
ſeiſed the Goods, but now invenit emptores, 4 
after he is removed, and a new Sheriff niade,the old Sheriff 
old Sheriff may not fell them after, tho® a Dz- «fer re- 
frringas come to him, and if he fell them the "5" 


Tale" is not good, for the new Sheriff maſt fell 547 \,on 


ad. © ſet] up' 
them, P. 32. EL. Dodd. and Contey, 3 Latch 117, non invenid 
Dixſon's Caſe. emPptores 


A Venditioni exponas nidy tiot be awarded, if it tetorneds 
appear that the Goods are out of the Hands off! ern 
the S eriff, 2 Sanders 344. Mildmays Caſe. tho. ei 


What ſhall be a good retorn of the Sheriff on a Fieri 
> fac cr net. © 


| Note 2 If the Sheriff do make Execution on yy... 
Fieri fac? tho? he never retorn the Fieri fac?, yet there need 


'the Execution is good. ter in Elegit. Vid. infra, no Retora 


And if the Sheriff levy the Money and give it ” Fiers 


'the Plaintiff, tho? he never make any Retorn to/* * 


the Courr, it is good enough. 4 Rep. 64. Fuzl- 
woods Caſe, and p. yo. Hoes Caſe. 


Q Tir 
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The Bayliff- of the Savoy levied Goods , and 
yet Retorns nulla bong on Attachment, and for 
cauſeſaith,that onb Y.at the time of the Execution 
ſhewed a Bill of Sale on good conſideration, 
whereby if he executed, he was liable to an 

Security to ARtion : and therefore, without Securiry*to ſave 
che Sheriff, him harmleſs , he refuſed to make any other 
''Retorn ; which the Court agreed, and ordered 
the Money to be brought into Court, and as 
the Trial. goes between the Sheriff and Y. the 

Tetorn to be amended or not, 1 Keb.go1. 
®* Upon a Fieri fac, the Sheriff retorneth qd 
nibil babet,this is not good without ſaying further, 
nec habuit poft receptionem brevs, 39 H. 6. Fitz. 

| Ret. 30, 

Ret! qiad , ON Recovery of Debt on Fieri fac' directed to 
Clericus off the Sheriff of London , he retorned qd Clericus 
beneficiats eft beneficiatus in Ely. The Court conceived this 
retorn improper , in regard there ſhould have 
been a ſuggeſtion on the Roll, after the retorn 
made by the Sheriff of London, that the Defen- 
dant had Goods in Ely, and that the Sheriff of 
that County ſhould have made this Retorn of 
Clericus beneficiatus. Now if the Sheriff of Londow 
retorn nulla bona, but that he is Clericus benefi- 
ciatzs in Ely, thereupon went a Fieri fac” to the 
Biſhop of. Ely on. a Te#tatum, and he retorned 
that he had mula bona Eccleſraftica; this retorn 
by ſome is not good , but he ought to Retorn a 
Sequeſtration,having admitted him to be Chericus 
beneficiatus ; but he is not eſtopped to ſay, that 


he 15 not Clericus beneficiatus by the Retorn of *' 
the Sheriff. The Couft agrecd, the Fieri fac well | 
direted to the Biſhop and not to the Sheriff, ! 
but they conceived it a good Retorn , and if it | 


be falſe the Plaintiff may have his Action on the 
Cale, 1 Keh.497. 2 Keb.83. Picard and Payton. 


Lo 


On * 
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On a Statute, if the Sheriff retora quod eſt | 
\ Cleritws benefitiatus nullum babins -Laicumti feed 
nec bona nec catalla, but that he is beneficiatus\in 
ſach' a Dioceſs, then a Writ of Sequeſtration 


wendit” oh defett” emprorums 


ſhall go to the Biſhop to Sequeſter the Profits, 
and to deliyer them to ths Coniſee until he be 
ſatisfied, 2 Rolls Abridgm. 4.74-. Pope and Baur 
free. 


If there be falſe Retorn on -a Fieri fac?, the Aion on 


remedy is by Action on the Caſe. In a Fiers fac? ** 


to the Sheriffs of London, they Retorn null; } at. cry? 


but* that he is Clericus beneficiatme in Ely ; upon Firs for. 


which a Writ jflues to the Biſhop of Ely, and, he 
retorns nulla bona Eccleſiaſtica : If it be fo thas he 
hath a Spiricual living , the Plaintiff may have 
Action on the Caſe againſt the Biſhop, Sidesjin 
. 27 6. > " 
: The Party may aver the value of the Goods 
reater-than the Retorn 4. but. the Sheriff is E- 
op't, 2 Keb, 789,821. 


Retorn of a Fieri facias. 


waz iftins brevs Fieri feti de bonis & catallit 
terris & tenementis infranominat”. R. B. 4d 
walentiars 2.00 1. & illa de die in diem wenditions 
expoſui & tude wendid; ad valentiam 1001, Qua 
quiders centurn libras ad diem '& locum infra Con+ 
temt” parar? babeo ad reddend” infranominat' J. W; 
prout .interius mibs pracipitur , & reſid* bonorum Of 
catallcrum praditf adbuc penes me remanens in» 


-— 
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The Officeand Duty of Sheriffs Fe: | 


, f rn tins brevis cepi bona O& catalla A. W. 
infraſcript” ad walemtians omwiurs denariorum 
infreſcrips. Et ia venditioni expoſui ad quod now- 
dum invveni emprores: Et ideo denarios infraſpecifi- 
car” habere now poſſum al diem & locum infra- 
conrems?, prout miby pravipicar. | 


Ocher Fornis of Retorns , wid. Dalton, cap. 


be; | 
Of tw to Londs or Goods ſeiſed by the Sheriff, 


Reverſal of the Fulgment ; in what Caſes . 


it ſhall be, and in'what not. 


If a man recover Damages, and had Execu- 
tion by Fieri fac, and upon a Fieri fac the 
Sheriff ſells the Term for years to a' Stranger, 
and after the Judgment is Reverſedjhe ſhall only 
be reſtored to the Moneys for which-the Term 
was fold, which was by default of the party, 
and not to the Term it ſelf; becauſe the Sheriff 
had ſold this by-Command of the Writ of . Fiers 
fac?, Dyer 363. 8 Rep.143-Dr.Drury's Cale, 19. b. 
—_— Matming*s Cale, 5 Rep. go. b. Hogs 

@. 


 Soif the Goods of a man Outlawed be ſold 
by the Sheriff upon a Cap. Utlagat. and after 
the Ouclawry is Reverſed by Writ of Error, he 


ſhall be reftored to the Goods themſelves ; be- 


cauſe the Sheriff was not compeHlable to ſell 
theſe Goods, but only to keep them for the uſe 
of the King, 5 Rep. 90. Hoe's Cale. « 


But upon Fiers fac? he ſhall have Reſtitution 
only tothe value : : 


* 1. Elſe none would buy. . - _ 
2+ DY 
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Chap.17: Of Fi. fa. ReſtiturionRee: * 
2. By Fieri fac the Sheriff is compellable to 
levy the Debt upon the Goods: One is compulſco, 


' the other woluntar., 5 Rep. 143. Dr. Drury's 


Caſe, N 
If a man recover Damages , (as ſuppoſe in a 


Writ of Covenant) againſt B. and had 'Elegk of | 


his Chattels, and of the moiety of his Lands ; 
and the Sheriff upon this Writ delivers a Leafs 
for years of Land which B. had, to the value of 


| $01. part of the Sum recovered, and after B. 


Reverſeth the Judgment z he ſhall be reſtored to 
the Term it (elf, and not to the Vale; — For tho' 
the Sheriff might have fold the Term upon this 
Writ; yet here is not any Vendition to & 
Stranger, but a delivery of a Term to the party 
who recovers, by way of Extent without any 
Sale, and therefore the Owner ſhall be reſtored : 
For the Sheriff is not bound by chis Writ co fell 
the Term, as he is in a Fieri fac?, Paſch. 16 Car. 


B.R. Buckburſt and Mayo: 


£Qaxre, For this is a Sale; all the Term .being 
delivered to the party according to the value in 
grofs,'and riot annual, x Re. Abr.7758. - 
\_ So if Perſonal Goods were delivered to the 
party rationabile pretiam & extentam , upon 
Reverſal of the Judgment he ſhall be reſtored 


. - the Goods themſelves for the fame Rea- 


on. 
Leſſee for 99 years , by his Will deviſed his 
Leaſe in thete words ; ( wiz.) I deviſe my Leaſe 


to my Wife during ber Life, and after ber death, 1 


will, that it go to ber Children unpreferred ; and 
made his Wife Executrix and dyed. The Wile 
entred and married with F. S. and afterwards 
for 1400. Debt recovered againſt F. S. on a 
Fieri fac? the Term was ſold by the Sheriff, 


, and afterwards the Judgment was reverſed by 


Writ of Error, and awarded, quod omnia que 
Q 3 671/it 
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amiſit ratione judicit reftituantur. The Wife (the 
Executrix ) died. And per Cur” Theſe Points 
were Reſolved ; + 

1. The Executory Deviſe of the Leaſe afrer 
the death of his Wife to the Daughter (Un- 
preferred) was good. * 

2. That the Sale made by the Sheriff upon the 
_ fac, did not deſtroy the Executory De- 
viſe. 

3. That ſale made of the Term by the Sheriff 
ſtood good, altho? the Judgment was Reverſed 
and the Plaintiff (the Daughter) ſhall be reſto- 
red to the value of the Term, - but not to the 
Term it ſelf; and yet the Vendee had an abſo- 
Jute property in the Term during the Life of the 
Wife, Mich. 27 El. B. R. Amner and Lodington, 
8 Rep.96. Manning's Cale, -- » © 6 4 
' A Judgment in D. being Reverſed in B.R. a 
Writ of Refitution was awarded, and to enquire 
what were the Profits of the Land recovered 
# tempore judicis; ( videlicet ) 7 Aug. 19 Fac. 
And the Inquiſition retorned-, That - they 


amounted to 10/, Per Cur*, The Writ is- ill ; 


for it ought not to have been, what the profits 
of the Land amounted unto from wy wy, 
For the Plaintiff is not to anſwer Profits 
longer than from the time of the Execution 
ſued. Then there was a new Writ of Reſtitution, 
which was, What profits of the Land the 
Plaintiff (who recovered) had taken colore judicis 

edifi, which was 2 Avg. 19 Fac. and after the 

everſal thereof, Cro. Fac. 698. Sympſon and 


Jus: 


Form 
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Form of the Retorn. ; 


J G. & alii infranominat” nibil babett nec eorum 
. oliquis nibil babet in balliva mea , unde reſti- 
rutio bonorum & catall* infraſcrigt* infranomina* 
W.M. habere facere potui : Necwon 24.1. infraſcripi? 
eidem WM. fieri facere potui prout,Cc. EF 


| Meer iftius brevs mibi dire&? (tali die & anno 
infraſcript' ) genement” infraſcript? cum pertin? re- 
ſeiſtri S nr T. & H. br, poſſeſſion 
& ſeiſinam inde reſtitui prout interius mibi pracipi- 
fur. 


Of the Sheriffs ſelling a Term for years taken in 
Extontion, and when ſuch Sale ſhall be good, and 
when not. | 


For the underſtanding how the Law is in this Where it 
Poinc, you muſt obſerve a diverſity between the — 
ſale of a Term on a Fieri fac, and Extent on an Fe. 
Elegit; for the Elegit is, Quod per Sacramentum Sheriff 
XI. proborum, &c. per rationabile pretium & exen- upon Fi. 
tum, That they Appraiſe the Goods and Chattels fc. to hin 
of the Debtor, and extend his Lands; and — 
therefore if they are not Appraiſed by the 5, *. 
Jurors, he cannot fl them, (as Dyer fo, 100. and geliver it 
ſo is 5 Rep. Palmer? Caſe.) Execution by Elegit on Extcne. 
ought to be per Inquiſitionem per Stat. W.2. c.18, 
which faith, (per rationabile pretium ) which ex- 
tends toChattels, and per exteytum, which refers 
to Lands, In Elegit the Goods are to be deli- 
vered to the party per rationabile pretium; but in 
Fieri fac? the Cheri muſt ſell che Goods, 1 Keb. 


$56. Glaſrwell and Morgan. 
Q4 = 
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Difte:ence In Elegit the Term may not be extended 
verween Without ſhewing the certainty of the Com- 
vs Term Mencement; for after the Nebt, ſatisfied 
on Elegit, *Party is to have his Term and Remainder. e 
and Sale upon Fieri fac the Sheriff may fell, and his Re- 
by Fi.j®. torn is general, quod fieri feci de boniis & catallis, 

5 Rep. Palmer's Caſe. 
Recital oo Now the Sheriff is to be careful in the ſale 
a Termin of a Term on Elegit, if he make particular Reci- 
the Sale of £11, that there be no miſtake. But a general 
4 Recital is better : As, 3 

In Ejefment it was found by Special Verdid, 
that the Sheriff npon an Elegie impannelled a 
Jury,who found that the Defendant was poſſeſſed 
of a Leaſe for 100 years, which began at Mich, 
2 & 2 of Ph. & M: abi revers, as it was found 
it begun Mich. 3 & 4 of Ph. & M. cujus quidem 
H. Ratum intereſſe & terminum in tenements fr e- 
dictis predift. TFuratores appretiarunt ad bo l. 
and the Sheriff ſold it co the Leſſor of the 
Plaintiff for 80 /. 

Now the Inqueſt found one thing, and he fells 
another ( as this Caſe was,) and the Sale not 
being warranted by the Inqueſt is void, But 
had the Inqueſt found he had been poſſeſſed 
of ſuch Land generally for the Term of divers 
years to come, and they had Appraifed it for 
fo mnch, without _ the certain beginnitig 
or determination, it had been well enongh, for 
they ſhall nor be compelled to find a Certainty 
not having means to be informed thereof; or if 
the Sherift ſells all fach Inrereft which the De- 
fendant had in the ſame Term, the Sale had 
been good, ' 5 Rep. Palmer's Caſe. 

So is Sir G. Sidenbars's Caſe inB. R. The In- 
queſt on a Fiers fac' found that the Defendant 
was poſſeſſed of ſuch a Term, and miſtook the 
Date, and the Sheriff ſold it; the Sale was = 
| 8000! 


+ 
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ood. And on the New Fieri far? the Court 
Gitefed that it ſhould be found, That he was 

poſſeſt of a Leaſe for years generally and yet 
contitining , and. that he fold it, Cro. EL. 534- 
Palmer's Caſe, 4. Rep.7 4. meſme Caſe. : 

W. and his Wite poſſetſled of a Term in 2-79 and 
right of the Wife, as Adminiſtratrix to C. W. ****: 
being indebted , granted it to B. to the 
uſe of /. and his Wife for their Lives, 
and afterwards to the uſe of B. himſelf 
W. is ſued for this Debt, and Recovery againſt 
him, and a Fieri facias being awarded to the 
Sheriff, he for this Debt of W. fold the Term 
to the Plaintiff. Per Cur*. This Grant of the VM* 
Term to the uſe of the Grantor himſelf is not ,,;"ocrca- 
yoid per Stat. 1 H. 7. for this Grant is not to gible. 
avoid Creditors : For the Term being in right 
of the Wife as Adminiſtratrix, and it it had ſo 
continued in the hands of /. and had never been 
granted, this was not extendible for the Debr 
of I. and if W. had it as Executor himſelf, it 
was not extendible for his proper Debt, and 
Fraud ſhall not be intended except expreſly Fravd not 
found ; therefore the Sale is good , Cro.El.291, '* b* 
Ridler and Punter. intended. 

W. had Execution out of the Kings-Bench by ,.... 
Scire facias, of a Term, which was fold by the 6:7 cells 
Bayliff of a Liberty. After,upon another Jud - on one 
metit the Baylitf delivers this Term to another, Judgment 
pretending that the firſt Judgment and Execu- 329 dcli- 
tion was fraudulent. But per Cur? it is not well jet 
done; for he is not a Judge of Fraud, and the pretending * 
Court will not allow ſuch pretence to Sheriffs the firt 


and Officers, Latch. p.5 3. Warrington's Cale. Judgment 


— If che Sheriff extend or ſell a Leaſe, this Sale 7? —_ 
ſhall bind the King (as to his Debt,) becauſe it The aule 
is but a Chattel, and there was no Covin , 8 Rep. ſhall bind 
I7 1. Sir Gerrard Fleetwooa, the King: 


* = 
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The Office and Duty of Sheriffs,8c. 
Upon an Execution againſt the Husband for 
his Debt, the Sheriff may ſell the Wives Term 
during her Life, Co. Lit.351.9. 
"The Form of 
facias. Vide Dalit. c.61. 


Whether a Fieri fac' upon a TFudgment in the Kings 
Bench ſhall go into Wales. | 


Plaintiff recovers a Debt againſt the Teſtator 


"InB.R. the Action was laid in London ; and after 


Sheriff not 
ro diſpute 
the Juriſ- 
diction of 
the Court, 


the Death of the Teſtator the Plaintiff after 
Judgment in Scire fa® ſues a Fieri fac? at London, 
upon which the Sheriff retorns nulla bona , by 
which he ſues a Teftatum fieri fac to the Sheritf 
of Montgomery in Wales , directed to levy the 
Moneys recovered de bonis Teftatoris in manibus 
Execmtoris, Upon which Writ the Sheriff Retorns 
this : 


Go C.L. Baronet, Vic. infra-mentionat” Comit? 

Montgomery domini Regi humillime Certifico 
quod infraſpecifica;t” Comitat' Montgomery eft un! 
duodecim Comitar” infra Principalitat” five Domi- 
nium dicti Dom” Regis Walliz ubi Breve Domini 
Regis ipſum regem minime tangen non currit , 
quodque non pater per iſtud breve quod idem breve 
dictum Dom” regem ullo mods tangat, unde advi- 
ſament” Curie dift” Dow! Regis coram ipſo Rege 
humillime implero ſi mandatum iſtius brevis exequi 


poterim, 
C. L. Baronet, Vic?. 


The Sheriff on this Retorn was amerced , 
and that the Plaintiff ſhould have a new Writ. 
For the Sheriff by his Retorn ought not to dif- 
pure the Juriſdiction of the Court , to which he 
is a Miniſter : But if the Court erroneouſly award 


Procels 
* 


a Retorn of Fieri feci on a Fieri - 


Chap.17. Fieri facias into Wales. 

Proceſs which was not to be awarded, the 
Sheriff ought to obey and execute it; but the 
party grieved may ſhew this Matter tothe Court, 
and pray that they will ſuperſede their Erto- 
neous Proceſs, and ſo have remedy. 

But as tothe Queſtion, vid.z Sand. 194. Draper 
and Blaney, 2 Keb.657. Draper's Caſe 715. 

Elegit lies into Wales, and fo doth Execution 
on a Statute Merchant, and that breve Dom. Regis 
non currit in Walliam , is intended of Originals, 
not on Judicials, 3 Keb. 170. Witrong and Blaney, 
1 Bulſtr.5 4. Hall and Rotheram, Cro. Fac. 4.84. 

A Capias on a Fieri fac lieth into Wales, 
2 Keb.715. 


' Te was the Opinion formerly, that a Fieri fac: 


on Original Judgment in B. R. doth not lye into 
Cheſter, VVales, &c. but as Dyer, the Court ſhall 
ſend the Record and Writ thither. And in 
AQion of Debtthere it may be ; but ics granted 
every day into Lancaſter, VVales, &c. 2 Keb.410. 
The King verſus Needbam and Bennet. 

A Writ of Execution goes into YVVales, and 
27 H.$. c.26. makes this plain ; for by it V/Vales 
and England are annexed, Plowd. fo. 200. Strad- 
ling and Morgan. 


CAP. 
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The Office and Duty of Sheriffs, &c; 


CH AP. XVIIL 


How the Sheriff is to demean himſelf in i givi 

| Poſſeſſion and Stiſin upon the 4 of Habers 
fac' poſſeflionem or Seiſinam. As to the man- 
ner of doing , or the retors of a Superſedeas. 
VVhere it ſhall Flay the Sale of Lands or Goods, 
or not. VV/hat amounts to g Superſedeas. VVhere 
and when a VVrit of Error is s Superſedeas. 
Of Audita Querela. 


The Sheriff [X all Caſes where the Execution of a Judg- 


to make 
Execution 
of the 
thing at 
his peril, 


Diverſity. 


ment, in which the Demand is of a thing 
certain; If the Sheriff do this thing, he is not 
any. Diſſeiſor. But where the Execution is in 
the generalty, without mentioning of any thing 
in particular, there the Sheriff ought to make 
Execution of the right thing at his own peril, 
otherwiſe he ſhall be a Difeifor ; for he is bound 
to take notice of it, and he had not any War- 
rant from the Court to make Execution of any 
but the right thing. As if a man recover in 
Aſſize divers Houſes, and afrer the Tenant re- 
verſeth it in a Writ of Error, and a Writ of 
Execution ilſues to the Sheriff, to put him in 
poſſeflion of the Houſes which he had loſt by 
the Judgment , altho' the Tertenants are Stran- 
gers to the Recovery, and for this they ought not 
to be ouſted without Scire facias againſt chem ; 
yet if he do Execution by putting them in- pol- 
ſ:flion by force of this Writ , he ſhall not be 
any Diſſeiſor, for that he hath the dire& Autho- 
tity of the Court to do it, Paſch. 15 Fac, Flod 
an# Bethel. | 


So 
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Chap.18. Of Habere fac? poſſeſſion. 237 
So in Judgment for the Caſual Ejeor for 
47 Houſes, and on Habere facias poſſeſſionem the 
Sheriff rurnsout theſe 47 Tenants, and 89 other 
Tenants, without ay Proceſs or Plea againſt 
them. Per Cur'. We will not grant any Writ ,, Wm 
to ſuperſede the Execution againſt the 80 Te* ggaint 
nants ; forif it ſhould be, ir ought to be quis the Sheriff 
erronice, and there was not any Error in the pro- for wrong 
ceedings againſt them, becauſe there was not any DR 
ings. But they did Adviſe , that every x 
_ ſhould bring Tre/ſpsſ againſt the Sheriff, 2 S5- 
rfin 155. 
If the Sheriff do deliver poſſeflion of more Caſe 
Acres than are in the Writ, this makes not the ®82inft the 
Writ erroneous; but in ſuch caſe Action on the bo ary far 
Caſe lies againſt the Sheriff for doing it; or an yg. © 
Aflize againſt him that hath the poſleflion deli- Acres than 
vered to him for the Surpluſage of the Land. arc in the 
But if the Writ of Had. fac. poſſe]. to deliver V"*- 
ſeflion to the Plaintiff of Lands recovered by P*y- 
im in Zje&ment , contains more Acres of Land 
than were inthe Declaration, the Writ js erro- 
neous, Pratt.Reg.1 31,132. 
Treſpals lies againſtthe Sheriff, if he does not Execution 
execute on the right places, 1 Keb. 275. Lufton's _ be 
; ia 


If a man bring Ejetione firme of 40 Acres of P__ 
Land and recovers 3o, and not the reſidue; 
upon the Writ of Execution the Sheriff may deli- 
ver tohim any, (vzz.)) three or more inthe Name 
of all, without ſetting our the Land recovered Where 
by Metes and Bounds, altho? the Plaintiff had not P?ſſeflion 
recovered all the Acres whereof he had brought OE pos 
this Aion, and whereof he had fuppoſed the ,x _ 
Defendant Tenant. Bur if a man be to be put good or 
in poſſeflion of divers Meſſuages upon a Writ not- 
of Execution, and the Houſes are in polleiſion 
of kyoral men, he ought to go to every Houſe 

| partiGu- 


233 CThrOfficeand Dutyof Sherifls,&c: 
particularly, and to deliver Sciſin of it, and the 
deliyery of Sciſin of one in the name of all is 
not ſufficient; for he ought to deliver plenariam 
_—_— » Trin. 15 Jack Flogd and Bethell's 
Caſe. | 
Caſo the In Formedon on Non-tenure of three Meſſuages 
Plaintif the Jury found he wa##Tenatit of one of the 
is to ſhew Meſſuages, and not of the other ; the Plaintiff 
to the - may have Judgment, and a Writ to the Sheriff 
Sheriff © £0 deliver Seifin: And the Plaintiff at his peril 
he = is to ſhew to the Sheriff what Meſſuage It was 
intended. the Jury did intend ; for the Jury is not tyed ca 
ſet Bounds to it , Cro. Eliz. 256: Striven and 


Prince. 
Acres tht If a Writ of Execution goes to the Sheriff, to 
arerobe puta man in poſſeſſion of 20 Acres of Land, 
—_— the Sheriff ought to give him 20 Acres in quan- 
—_—_ g tity , according to the Ulage of the Country 


accordin p 
to the U- Where it lies, and not according to the Statute, 


ſage of the Floyd and Bethel. 

Country. IF a man recover Rent or Common , upon 
—_— which a Writ iſſues to the Sheriff co put him in 
Sciin of Poſſeflion, and the Sheriff comes upon the Land, 
Rent or and delivers to him ſeifin of the Rent or Com- 
Common mon by Parol, that is well made, and the Reco- 


by Pardl. yeror is in actual poſſefion of this, 22 4ſize 


8 
Riotous ff the Under-Sheriff delivers Poſleflion rio- 


f 
he —_ touſly on Extent on a Statute Merchant, and the 
" ſherif, {Sheriff refuſeth to Retorn any Jury to enquire 


Attomey of the Force, and he was an Attorney of the 
in C. B. Common-Pleas,the Court of Kings-Bench, unleſs 
not t © the Cauſe were depending, cannot rake notice 


enquired . . 
fby 8.8, Of the Offence without aninformation,2 Keb.5 41, 
wichour Morgatroyd verſus Peebles, Vid. Mo.7S 1, & 45%. 


Informa* 


ti0n, 
BY VV here 
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Chap.139. New Crecution, 239 


VVhers ſhall be a New Execution or not, and of the 
Sheriffs Retorn on this VV rit. 


The Recoveror is put in poſſeſſion by Habere 
fac. poſſeſſionem , and the Defendant ouſts him 
again; What remedy ? | | 

In 2 Brownl. p..216. Stile*s Caſe in B, Rtby =_ wor 
V'Villiams, he cannbt have a New Writ of Exe- Oufer whas 
cution , but is put -to his New AQtion, and ;emedy . 
the filing of the Writ is not material; for it is New Exe- 
within the Ele&ion of the Sheriff, whether he cution-. 
will file or retorn it, or not. But if the Exe. **** 
cution had not been fully made , as in the Exe- 
cution of an Houſe, ſome hid themſelves in the 
upper Rooms, and when the Sheriff was gone 
they came down and ouſted thoſe that the Sheriff - 
had put in poſleſſion before ; in ſuch a Caſe a 
New Writ of Execution was awarded. By the 
Chief TFuſtice , In this Caſe of Re-entry the 
Court may award an Attachment againſt him, 
for Contempt againſt the Court. 
\ But in Perſon and Taverner*s Caſe , the Reco- 
veror is put in poſleſflion by Hab. fac. poſſeſſ. and 
the Defendant ouſts him again ; if the Writ be 
a_ —_— : _— CT_—_— ſhall have a New Retors 
Hab. fac. poſſeſ/. 1 Roll.Rep.353. 
« And if Hab. fac. feiſnan be executed, it is 
good without Retorn 5 - the Court may com- 
mand the Sheriff to Retorn it, x Roll. Rep, 


77 | 

On Habere fac. ( ſeiſinam) the Sheriff cannot 
Retorn, That another is Tenant of the Land 
by Right, for thac cannot come in Iſſue between 
the Demandant and him, and therefore he ought 
to Cxecuts the Writ, G6 Rep. 52. BoſwelPs 
Cale. 

Upon 


2.40 The Office and Duty of Sheriffs,&c. 


Retom- Upon Hahere fac. poſſeſſ. the Sheriff retorned, 
That in the execution of the ſaid Writ he came 
to the Houſe recovered, and removed out all 
the perfons he could find , and deliyeredo the 
Plaintiff poſleflion and departed ; and foon 
after luc ſecretly Lodged in the 

_ Houſe expelled the Plaintiff : On Notice where- 
of he returned again to the Houſe to put the 
+ on in full paſſcflion ; but the others re- 
fifff&d him , ſo that without peril of his Life he 
could not do it , 1 Leon. pag. 145. Upton and 
Wells. 

New Hb. On this Retorn the Court awarded a New 

fac. Pfefſ- Execution. A Writ of Habere fac. ofſeſſ. was 
direted to the 'Sheriffz a Writ of Error was 
brought, and a Super/edeas granted , direted to 
the Sheriff to ſtay Execution: And the Super- 
ſedeas was ſhewed to the Sheriff as he was 

Execution going to do Execution ; yet he refuſed to obe 

. by the tr, and did Execution notwithſtanding. This 

Sheriff. 5. a great Contempt in the Sheriff, and the 

Courtordered a Writ of Reſtitution to be granted, 

dear. © 2 Bulftr.194. Thomas @nd Owen. 


Retorn ef Habere fac? poſſeſffionem. 


» 


T T Irtute iftims brevs mihi dire Tuftitiariis 
| infraſcrip* Habere fect (quod tali die & anno 
infraſcript”) Habere feci A. G. plenam [gifpuam de 
un Meſſuag” cum pertin in,S. nfra-ſpecife? in om. 
bus prout ittud breve exigit & requirit:; 


Note, The Sheriff in Caſes where Land is re- 
vered, is to put the party in, poſſedion and ſeilin 
by a Twig, Clod, &c. of an Houſe by the. Key, 
&c. of Rent by Cornor Graſs, growing on the 
Land, out of which the Reat Ulyes. 6. Rep 52. 


It 
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It is no-goad Retorn,thac anather is Tenant of 

or we by right, ar that ae Hasnothing! in the 

Lan 


Scifia of the Land in qae! Vilt i cho 
of all the Lands in 3 Vil ifgaod. -m 07 we 


aRetorn: of Habere. fac. poliefonem. 1 1! 


Ye mee brevis wnihi dire. 2.4 Fay 
Annot.” infraſcript. habere feri mfra *nowi 
H. H. paſſtſſnem termini ſua: infr aſcript. de tewimin 
Fis infraſcript. cum pertin. PRPTEIES mibi” phact- ba 
pitur. Dalr, c. 63. 11 4d 2005 
Infra neminat. R. B, Milesinulls babe boys: fog | | 
catalla terras aut | tenementa\ in«balki<1a. eines = 
denar. infraſpec. Fieri facers peu proier y moan? 
mihi praciperer. 3 h9vs: 
Of Superſedes. if -agwolll, n 
} -d - 1 HAWAII. 
If the Roll be . marked fr 4 Writ-of Eerov What & 
before Execution done , = Sheriff ſhall. b&@x- mounrs to 
cuſed for doing it before a Superſedeas delivered 3 Seperſed. 
but this is fufficient to ſu e the Exectuion/ Where 
1Keb. 12,1f.a Writ of Errot ws broughr-y/-(ati w;ir of 
lhewed te: the Actorney, if Execution proceed Error is 
a Superſedeas quia erronice may ga. - But in «Nob/'s® Super- 
Caſe.2 Keb. p. 33. Error brought and ſhewedl: to /edear "y 
the Attorney, is no good Superſedeas, 'tillir- hs Jo 
ſhewed to the Clerk of the Errors. . 
| Till the Roll Marked, or the Writ deliveted 
unto the. Officer in Court + Writ of Errors no 
Superſedeas, eſpecially after che Retorn of ir; 
3 Keb. 171. 
The party ought to take notice of a Recipirer 
upon tlie Record if it be Encred, and if 'the:par- 
ty take not out Execution after the Wric of Er- 
ror allowed, it is a Contempt, elſe nor ; and the 


| Attorney is not bound to view-the Record, if a 


R "W:i4 


242 The Office am. Duty of Sherifls,&c: 
Writ of 'Error. .be-brought , but may-take out 
Execution, if:there be not a Superſexezs, or no- 
tice given to the party. Stiles Rep. 105 Winn and 
Sombbins. ks the duty of the Cletk of the Er- 
rors t6 mark the:Roll-arid not the Attotrny.. Sriles 
ao 159. Mercer and Rule. A Writ of Error is 
duly perfued; tho! the:Roll be not markedggand if 
neither the Roll be marked nor notice given to 
atheney of: the.other fide of the. bringi 

Wait of Error, ifthe party. proceed t take 
aut»Execution  it-i5- no: Contempt to the Court. 

Where and -,, Marking the.RolL: paying. Fees. for, or allow- 
whenz ance by the Chief Juſtice of a Writ of Error is 
Writ of 90, Suge (edeas, winleſs '2ftually. 'taken out: before 
Superſed, BSeauxion,: per Twe/den. Error. brought and ſhew- 
or not, edto the Attorneys; is no Superſedegs until . it be 
ſhewed to the Clerk of the Errors which-is an 
Allowance in Court,.and therefore if Execution 

be done before it be allowed by the Judge, or 

. ..-ſhewed'to the Clerk-bfithe Errors,it!is well done, 

...:bggaule the Arzrorney otherwiſe would never 

. 3: have it allowed, but only ſhewed to the: Attorne 

_ of th&other ſide;but if he ſhew it,and declare his 

+ Intantjan co have it ſpeedily allowed, there Ex- 

- 1eqution:is ſuperſeded in the mean time, bur yet 

-=. +3f Bayl be: not given: according to the Statute , 

the Execution may be well done,whichthe Courr 
© agreed; a Keb. 33. Noe!'s Caſe. 


/:: Forifnerly (per Hales), if Execution were gone 
out before a Writ of Error delivered, or ſhewed 
to the party,it was not to be a Superſedeas,and by 
him it ſhall not be a Superſedeas , unleſs fhewed 
to the pary, and muſt not forecloſe his time. in 
having it allowed, for if it be'not allowed by 
the Court within four days it is no Superſedeas , 
and a Writ of Error taken out, if it be not ſhew- 
ed to the Clerk of the other ſide and allowed by 


the. © 


Chap.18. Of Superſcdeas. 243 
the Court, it is no Superſedeas to the Execution. 
Mod. Rep. 112, | 
The Sheriff maſſes his Warrant to a Bayliff to 7;,. of 
takethe Body of &c. Upon a Ca. Sa. and before the 4clive- 
the Warrant executed , the Sheriff receives a Su- ty of the 
perſedeas, and the Bayliff having no notice pro. $*p*1/ea: 
ceeds ; yet the Arreſt is not lawful, but the Bay- 
liff is excuſable in Treſſpaſs. ' Moor p. 677. © 
Prince and Allington. | 
One purchaſeth a Superſedeas, and doth nor de-. 
liver it to the Sheriff till afcer the fourth County ' 
day, andthen he is Outlawed, yet the Outlaw gy; 
isvoid. Moor. n. 73. Ca-(a. was delivered to the 
Sheriff of E.at 11 Clock, and a Warrant there- 
upon made to the Bayliffs, 4 hours after a" Swper- 
ſedeas comes to the Sheriff, and a Warrant upon 
this Superſedeas delivered tothe Goaler to ſer the 
rties at liberty if they wete Priſoners, who upon. 
it were diſcharged. Per. Cur. the Sheriff hath done 
well, being the ſame day , Lis. Rep. 296. Porter 
and Corber. EV: he | 
Fi. Fac tothe Sheriff to Levy the Debt, and, = 
the Defendatit brought Error , and had 4 Seper- 
ſedeas ; fo tauch Mony as the Sheriff had receiv- 
ed before; ſhall go to fatiſfaction, and a Yendits- 
= exponas ſhall iflue upon it. Tel. p. 6. Tocock and 
onyman.. i. 4 
Superſedeas, as to Goods ſeifed is a Superſedeas Whete 8 
as to Sale; but if the Sheriff hath received this Swperſed. 
Mory he muſt returriic into Court, 3 Keb. 174 fa! _ 
Mud and Warren, and it is nor diſcharged by the oo _— 
Superſedeas. And'the caſe was, a Suptr/edeas cams ;; nor, 
before Execution, bur in truth after Goods ſeited 
and before Goods ſold, btit after the Sheriff Had 
taken ſecuricy for the Mony , and diſcharged-the 
Execution; Sheriff returns that he haUl- received 
a Saper/edeas out of Chancery in the nature-of | an 
Aud.Querela, is not good, becaule the Recard was 
by : =-9L fo? 
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The Office and Duty of Sherifls,&c; 
not there 1 Rol. Abridg. 383- Merſton and Man- 


nor). 

A Certiorari delivered to the Juſtices of the 
Peace after Reſtitution, awarded, and before it 
be executed by, the Sheriff, is not a Super/edeas to 
the Sheriff, unleſs the Juſtices make a Swper/edeas 


\ uponiit, which if they do not, they are fineable 


for the Contempt. Mo, Rep. 673. 

'Note, By the Srar.1 & and 1 7.Car.2.c.8. All ftays 
of Execution by Superſedeas on VVrits of Error after 
Verdie# , are taken away; but the other remains 
as they did. 


Aud. Quer. on eſcape where it lies or not , or upon 0- 
ther Execution by the Sheriff, not well. made and 
' delivered. 


Vide infra ſub titulo, where the Eſcape of one 
ſhall be a diſcharge of. the other, or nor. 

Audita Querela, is an Equitable Writ, and not 
to be allowed without Equity. | | 

It one in Execution eſcape of his own wrong, 
he ſhall never haye Audits Querela to diſcharge: 
himſelf; and the Goaler may retake him ; bue 
ifhe eſcape with the conſent of the Gaoler the 
the Gaoler cannot take him again, and if he do, 
the party ſhall havean Audits Querela, Cro. Car. 
2.40. Robinſons Caſe, 1 Rol. Abridg.307.Trevilian 
and the Lord. Roberts, 

So if the Sheriff Arreſts one in Execution, and 
doth not retorn the Writ, but ſuffers him to eſ- 
cape, and upon the alias Capias, he Arreſts him 
again, Audita Querela lies. Mo. 57. n, 163. 

But where two wers bound joyntly and ſeve- 
rally,one was condemned and taken inExecutiong 
after the other was ſued, condemned and taken, 
the firſt eſcapes , the other ſhall not haye Audits 


L uerela 


« 

=, 
[# 
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Chap.18. Audita Querela: 


Querela , for there muſt be ſatisfaRion in part, 
5. Rep. 67. Blomfields Caſe. 

A word that is furpluſage, ſhall nor avoid this 
Writ , as itt Arwundels Caſe : The Audits Querela 
comprehended, that A. had recovered againſt 
the Plaintiff in Debt, and that he was taken by 
Cap.ad ſatiſfaciend. at the Suit of M: by the Sheriff 
ofG. who let him go at Large, and on Iſſue up- 
on the voluntary eſcape it was found for the 
Plaintiff, And it was moved, that the Writ of 
Audita Querela was not good, for the words are, 
that the Plaintiff capr. fuit wirtute brevis noſtri judi- 
cialis, and this word judicialis is not in the Re- 
giſter, but only brevis noftri de Capiendo, yet 
adjudged good. 1 Leon. 73 "Arundel and Mor- 
F1. 
Audita Querels on eſcape of the Teſtators Cre- 
ditor, and recovery againſt the Marſhal. Defen- 
dant proteſtando, that the Plaintiff eſcaped after 
the Defendant recovered againſt the Marſhal , 
and che Plaintiff did not pay the Marſhal , ab/que 
boc that the Marſhal ſatisfied and paid the Teſta- 
tor. This caſe differs from all others of eſcape by 
conſent of the Gaoler , - this being not purely 
Debt which goes over to Executors, but is groun- 
ded on a Tort general by the Ueath of the Gao- 
ler; the Conre concluded, that recovery againſt 
non payment to the Marſhal, was no diſcharge 
of the Plaintiff in this Audire Querela. But Adjor- 
natur, to take Iſſue on payment by the Marſhal 
to the Creditor , wiz. the Defendants Teſtator” 
3 Keb.763. Gardner and Sedgwick. 

One was Outlawed in Debt, and taken upon 
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the Capias and committed to the Pleet, and the —_— 


ded x» 


Warden ſuffered him to go at Large voluntarily, Audics 

and after the Executor of the Plaintiffin Debt, Xeere's 

takes him in Execution aggin upon a new Writ , %=*< 9 

and upon this he brought Audiza Querela, and -.-yi 
R 


3 ſhews 


246 


The Office and Duty of Sheriffs,8:c. 


ſhews this matter, and Outlawry in the Plaintiff 
in the Azdite Querecla was pleaded, Per Cur.it 1s a 
ood ies , becauſe this Writ is not direaly to 
Reverſe the Outlawry (as Error is) but is foun- 
ded upon a Tort (/cil.) upon the Eſcape , and 
not upon the Record only , aliter in Error or 
Attaind. Outlawry is na Plea nor is there any 
difference as to this Caſe, where the Outlawry 
is at the Suit ot the Defendant or of aStranger. 


Vid. other good reaſons Sider. 43. Jaſon, and 


Kete. __ 


- If upon Elegit, the Sheriff takes an Inquiſition, | 


and there are found ſeveral Lands ſubje& to the | 
extent,and found of the ſeveral values 3 and the * 
Sheriff Retorns he had delivered ſome of the 
faid Lands in Particular for the Moieties, where 
it appears, that according to the values found an 
equal Moieries is not delivered to the party who 
recovers, but more than a Moiety ; this is not 
void, neither isit a Difſeiſin by the Entry , but 
only voydable by an Audits Querela. Fr.1 5. Car. 
1- B. R. Rowe and YVVeeks. | 

If 4. recover againſt B. Debt or Damages, 
and Elegit is granted to the Sheriff to extend «18 
Moiety of his Land, which is ancient Demeſns, 
altho it be admitted, that this is not extendible , 
yet B, may not avoid this by Entry , without 
Audits Querela, becauſe the Sheriff had a War- 
rant todeliver the Moiety of half his Land, and 
this was his Land, Ergo notyoid. Hob. p. Cox 
and Barnaby. FR "| 


| P, 


; 
7 
£ 
Y 


o Yy __.—_ 
MPS. as © 


Chap.19, 1 '© Of Elegit. : - 


; ber 


Þ ) & va yi off on; 

Of Elegits, and the w/e Duty therein, and of - 1he, 
Retorns thereof. The difference of it ,as to Lang: \and 
Goods, how to-be managed by the Sheriff bat it 
may be well executed, and: what thing may: be exs+ 
ecuted or not, Of the Inquiſetion, Ketormy of 'Eld- 
it, bow to be made. Where 'a new Elegit  fball 
be had or not.; Of extent- by the Bayliff. of ' a 
Liberty. The Sheriffs Office about Execution for 
the Kings Debt; of Stat. Merchant , Staple , 
Recognizance : The | difference of the Retarns. 
Retorns. of Scire fac. the Sheriffs demeaner as to 
Outlaries, 4nd Capias Utlagatum, and. the Re- 


forns F. 
of Elegits, Oc, 
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Legit is a Judicial Writ-given by the Staf.. The nature 

VV.2. c. 18. either. upon a Recovery: for of an 

Debt or Damage, or upon a. Recognizance- in *%# » 28 
any Court. By this Writ the Sheriff ſhall deliver 2 


to the Plaintiff, omni catalla debitoris (exceptis bo- 
bus & afris Caruce) medietaten terrarum, and this 
muſt be done by Inqueſt taken by the Sheriff, for 
the valuation of the Goods, arid Lands ought 
tobe firſt found by the Inquiſition of a Jury Y/.2. 


c.18. gives the Elegit, ſo thatin Elegit the Shetiff 


may take in Execution the Moiety of the Lands 
of the Conizor, &c. and all his Goods and Chat» 
tels, (except - as aforeſaid) and was to. deliver 
them to the Coniſee, or he who recovers upon. # 
reaſonable extent or price, until 'the Debc be 1a- 
tisfied, and the Sheritf ſhall deliyer him- the Sei- 
fin of the Land, and he is called Tenant by El:- 
git, and ſhall do no VVaſte. 4 Rep. 47. 


R4 The 


or goods. 


148 The Office aud-Duty of Sherift,&c. 
The Elegit as to Goods, is in effe& but a Fieri 
fac. and therefore if there be no Lands, and Ex- 
ecution be upon Goods, and they are not ſuffici- 
ent, he may have a Capias ; aliter if Lands be 
extended: TN ILTLEOIEETSS 
' "Lf. one'prays 40 have-Elegit, and the Sheriff 
Reroens he-has n& Lands, and he prayed a Ca- 
pias,-bur-the Coure granted it not; the cauſe is, 
the Emry* in the'Rottis, that he hath chofen the 
Execution of the - Moiety of the Lands which 
he muſt and to i173 0. £4. 3.Bur the Law now is 
not fo, for if the-Sherif return Nb, the party 
may' have a Capias, Hob.57. | 
- *Elegit, how to be managed by the Sheriff, that 
fo it may be well Extended, and what things may 
be executed or not. y 
As to what things may be extended or not , 
you muſt know. -*_ | | 
Leafzs fr All the Goods and Chattels,in which are inclu- 
Years, ded Leaſes for Years, ſhall be extended, (excepe 
Oxen- and. Beaſts of the' Plow) the Moiety of 
the Lands: Vid. infra, how itſhall-be done. 
Arcatieck. - At Rent ſeck ,- where there is not any Rever- 
fiom-cannot be delivered' ut liberum Feneumentum. 
Cro. Eliz.656. VVatſhat and Heath. | 
Annuity. . - Annuity Certain is extendible by Elegit. Cre. 
Fae 8. Nrk andiFwine. - | 
Aur. de» - Lands in Ancient Demſhe may. be: delivered 
men  In.Execution by the Sheriff by force of an Feligit 
| atriof .the Kings Court, for the Land it ſelf way 
_— never/pur. in plea- direcly-in ' the: Kings Coure, 
_ -Rep.- Aldens Cafe' ;- Hob. 47. Cox and Barne- 


Att. 
-L If. che Lands defoend-co an Infant, the Sheriff 
thall ceaſc' ro extend, ' 1. x43 | hb: 


As 


pl 


| 


f! 


Chap.194 Df Elegit. 249 
A+t6 the Inquiſition, | 

Note ; If the Inquifition in Elegit be void in Inquiſition 
ahy part, its void in the whole, and the whole void in 
maſt be quaſh ; and not. quoad that only ; fo if **Y pat, 
more than a Moiety be delivered on the Elegir, 199 the 
it is void for the whole, 2 Ktb.582.Harri% Caſe, * 
Siderfin p.91. Berry and Wheeler. 

It was. moved in the faid Caſe of Harrs to 
quaſh at Inquiſicion of Elegit upon Jadgment in 
B.R. becauſe it appears not in what County the 
Lands extended were ; but Monwmourh being in 
the Margene, and direed to the Sheriff there, 
and che Retorn made by him, it ſhalt be in- 
rended irs Mommeonth, 2 Keb.5 82. 

Upon a Wricof Extends facias upon a Statute, The jury 
if che Sheriff Impannel a Jury, and they deliver cannoe © 
the Verdi tothe Sheriff in Writing, they may alter 2 
after make it more formal, but cannot alter it + __ 
in ſubſtance; for it is a compleat Verdi& by | 
delivery of it totheSheriff, 2 Roll. Abridgm.7 12. 
D'albie's Caſe. 

Elegit recites the Judgment , quod Elegit exe- Elegit 
—_ In ——_ of the Goods, and of the banc 
Lands; and the Writ was, Ideo tib: precipimmns +... 

uod bona & catalls of the Defendants wy 4a G_ 
abuit die judicii pradifti redditi deliberari fac 
omitting theſe words, &* medietatem terrarum & 
tenementorum praditt texend' the ſaid Goods and 
moiety of the Lands; Quouſque debiturm leverur, 
by - virtue whereof the Sheriff delivered 
the Moiety in Execution. Per. Cur? 'This 


' ſhall not be amended , and he ought to Amend 


have a new Elegit ; becauſe the Inquithion = 
was taken without Warrant , the Sheriff... 
having no Warrant to extend thoſe Lands, Cro. ; 
Car. 162. Walſall and Riches.- 


Two 
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Twolnqui- T'wo Inquiſitions taken at ſeveral days by 
itions 89 ſeyeral Juries upon {one Statute-Merchant, were 
Me be of adjudged naught; one was taken of the Land , 
' © and theother for the Lands and Goods, r Brawn!. 
| 38. 

The Sherif Leſſee had a Leaſe of the value of 1007. and 
not to after the TeFe of the Elegit, and before the She- 
deliver the rift had' executed the Elegit , afligns his Term to 
Leaſe at one, who affigns it over to the Plaintiff in the 
another. Sei 3. . | 
value, than Scire fac? ; and afterwards the Sheriff executes 
the Jury the Elegit, and delivers the Leaſe to the Plainriff, 
find ir. Tenend?, &c. for the ſatisfaction of the Debt, 
which came but to437/. 6s. 8 d. Per Cur. The 

Sheriff could not deliver the Leaſe at another 

value than what the Jury had found it at. And 

Sale by the the Sale made by the Sheriff is as ſtrong as if 
Sheriff, as it had b2en made in open Market , and all che 
ſtrong 38 Goods and Chattels are bound after the Teſte of 
Mais, the Elegit, and cannot be fold by the Owner 
after, x Brownlow 38. Connyers and Brand- 


ling. 
Upon Elegit there needs no Liberate. Aliter 
upon a Statute, March. 117. 
The Sheriff In every Elegit the Sheriff muſt Retorn and 
roſer the ſox out the Moieties diſtintly , unleſs they be 
—_ Tenants in Common ; and in that caſe he muft 
mn Retorn the ſpecial Matter, 1 Brownl.38. 
Sale, or On Inquiſition of a 'Leaſe which is but a 
extent of Chattel , the Sheriff may ſell it as Goods ; bue 
a Leaſe, if heextends it, there ſhall be no other benefic 
_ than as of a Common Extent, 14. ib. 
!,; Two perſons Recovered ſeverally againſt one 


On the 2d 
Eheir, che in Debt: He who had the firſt Judgment fued 


Sheriff can firſt an Elegit, and had the Moiety of the Land | 


only delivered in Execution after the other ſued the * 


ore Elegit, and the Sheriff prayed the Advice of the 
of the Court. Per Cur. Hz ſhall deliver but the Moiety 


moiery Of that Moiety which he had at the time of the 


7 
Ly 


Jeſt. Wric - 


Chap.19. Of Elegir. 251 
Writ awarded, Cro. Eliz. 482. Huitt and 
Cogan. 

S. H. acknowledged two Judgments in Debt Two Ze- 
to A. upon Bond, and was bound to F. in a Bond £i#s and 
bearing date before the Judgments. F. afligns 'b* vbols 
his Debt to the King. 4. takes out Execution ,;,...q.4 
upon his Judgments , viz. two Elegits; by one by them. 
he has one Moiety of H's Lands, by the other 
the other Moiety : Then Proceſs iſſued out of 
the Exchequer, for the Debt aſſigned to the King. 

Per Cur. It was Reſolved, 

I. This Subje&ts Title is prior to the Kings, 
and the King is bound by the Sratute of 33 A. 8. 

' 2+ Paſch.13 Fac.B.C. Rot.121. Crook's Cafe, Ad- 
judged. The two Extents are well executed ; 
becauſe both Judgments are in one and the ſame 
Term, and no priority between them , Hardr. 
P-2 3- Attorney General verſus Andrews. 

al polleflion ought not to be delivered on Afteal 
Elegir, the Sheriff- ought only to deliver Seizure 7 0 
to enable the Plaintif to-maintain an Ejeltment, gajjvered 
and the Tenant may plead on the Eje&#ment, on Zlegir, 
elſe the Tenant would be turned out unheard only to 
and be remedileſs; yet if Actual poſſeflion be <nablean 
delivered it is remedileſs, 3Keb.243. Fefferſon and 7m 
Dawſon. 

In Elegit the Sheriff ought ta deliver the The moie- 
Moiety by Metes and Bounds, Huiton p.16, ty to be 

If the Land be firſt Executed upon a Statute, = ered 
and afterwards an Elegit upon a Judgment ob- 7,10. 
rained before the acknowledging of the Statute 
come alfo to the Sheriff, the Moiety of the Land 
extended ſhall be delivered to the Plaintiff upon 
the Judgment, 1 Brownl.3 8. Freeman's Calc. 


The 
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Ca. ſa. 
afrer an 
Eltgit. 


The Office and Duty of Sheriffs, &c. 


The Retorn, how to be made. 


Vid. tit. What Writs need not be retorned, 
4Rep. 65. 


If a man ſue an Elegit upon a Recovery , and 
the Sheriff Retorn, 'That he made partition of 
the Lands of the Defendant by 12 Jurors ; bur 
he could not deliver the Moiety to the parties 
according to the Writ; becauſe all the Land 
was extended to another upon a Statute. He 
may afrer have a Ca. ſa. for this Retorn is all 
one with a Nibil Retorned , Mich. 31 & 32 EL. 
Palmer and Knowles. 

If one pray an Elegit, and this entred on 
Record in Banco, and takes one the Writ ; and 
before the Retorn of it the Record is remqvyed 
into the Kings-Bench , where the Judgment is 
affirmed within the year, and after it is affirmed 
to the Court, that the Sheriff had Retorned 
his Writ in Banco ; yet the Plaintiff may 
have a Capias , for that this Allegation doth not 
appear to the Court, and now its impothible ir 
can be Retorned here, and ſo its ſtronger than 
if a Nil had beenRetorned, Trin.15 Jac. B. R. 
Andrews and Cope. 

- Upon Elegit the Sheriff ought to Retorn the 
Extent, and alſo that he hath delivered the 
Lands. 

Elegit need not to be Retorned, Therefore if 
the Sheriff by force of an Elegit delivers to the 
party the Moiety of the Lands of the Defendant, 
and does not Retorn the Writ; if now the 
Plaintiff will bring Aion of Debt de novo, the 
Defendant may plead in Bar the Execution 
aforeſaid , tho' the Writ of Execution was not 

Retorned, 


A LORKCERAAS AE ow. wwe. 
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Chap. 19. Df Elegir. 253 
Retorned,Earl of Leicefter's Caſe, 1 Leon. p. 2.80. 
Penruddock and Newman. 

The Sheriff Retorns upon Elegit , That the Extenc by 
party had not any Lands, but only within the the Bayli 
Liberty of Sr. Edmondsbury, and that J. S, Bayliff * * 
there hath the Execution and Retorn of all 
Writs, who enquired ang retorned an Extent by 
Inquilition , and that the Bayliff: delivered the 
Moiety to the party, and the Plaintiff by virtue 
of that Extent entred, 

Per Cur. 1. The Bayliff may make ſuch Inqui- 
ſition by Warrant from the Sheriff. 

2.; When a Jury by the Inquiſition- find the 
ſciſin and value of the Land , the Jury ſhall ex- 
tend all the Land ; and the Bayliff in a Fran-qq, qo... 
chiſe, and the Sheriff where there is none , ſhall zcliver 
deliver the Moieties, and not the Jury, Cro. Cer. the moie- 
317. Sparrow and Matterſoch. | ties, and 

Onan Elegit, averring no Goods were ſei{cd, 2% the 
it hath been held no Scire faciar lieth ; but upon 7 
a Fieri fac. bare ſeizure is an Execution, 2 Keb. 
789,821. Smith and Mildmay. 


It was found by Inquiſtion on Elegit,. that the Retorn, 
Defendant was ſciſed of .the Moiety -of a Meſ- where 
ſzage and Lands for Life, and other Lands in the there are 
Right of his Wife 3 the Sheriff Retorns, Qued _— 
virtute brevs, &c. deliberari fect medictatem om- 2x _ 
nium premiſſorum, videiicet, medietatem medictatss ſeveralty. 
unins meſſuagits necnon duo pomar? neezon nnum 
{ clauſum. The Elegit was filed ; the Retorn is 
| not good, the Sheriff ought to have delivered to 
* him che moiety of -the moiety of: the Lands 
 joyntly, ſo that the Tenant by Elegit may be 
Tenant in Common of a fourth part with the 
Joyncenants : But by this delivery in Severalty he 
had in effeft but the 8h part; for the other 
* Joyntepant may occupy the Land delivered = 
k im 
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him in Common ; if it had been duorum poma- 
riorum it had been good. And he canihot have a 
NewElegit. New Elegit properly; but the Plaintiff ſhall 
make a ſurmize that the Sheriff mal? ſuggeſſit in 
the Execution of the Elegit , and then he ſhall 
have a New one at his peril, Latch. Rep. 74. Score 
and Kendale, - ; 
Loniſor An Extent upon a Statute-Merchaht. The 
keeps che Plaintiff put che Coniſee in poſleflion of parcel 
poſſeſſion of an Houſe and Lands, and ſuffered the Co- 
of the niſor to continue in the reſt of the Houſe , by 
Houle. reaſon whereof the Coniſor kept the poſleflion 
of the whole and held the Coniſee out. The 
Conifſee, to the intent he might have a full and 
perfe& poſſeflion of the Whole , cauſed the 
Sheriff that he did not Retorn the Writ of 
| Extent, on- which it is entred on the Roll, Qued 
An Alias Vicecomes nibil inde fecit nec miſit breve ; an Alias 
_y breve extendi facias may well be awarded. And 
—_ be the Sheriff cannot Retorn, that the Land was 
or not, formerly.extended by the Old Sheriff; becauſe 
Eany of by the Entry upon the Roll it Ry that no 
Retorn on Execution was done; but if the Entry be not, 
the Roll, the ſame is an Execution for the party , tho? ar 
be not Retorned , 2 Leon. 12. #. 20. Coleſhill and 
Haſtings. Fs 15 
NewElegie If Was faid in 1 Keb. g1, That after one Elegit 
withuur Retorned, they cannot have another Elegit 
Continu- Without Continuances. But per Cur. the Courſe 
ances js not to make Continuances in the Roll , bur 
awards ſeverally; And per Cur. if Nihil be 
Retorned he may have a New Elegit ; but if an 
Acre be Retorned, he can have no other. 


The Form of the Retorn of an Elegit with | 
Inquiſition, taken, 2 Sand. 244. 


Sheriff 


Chapirg: —Of Elegit: its 
Sheriff takes Inquiſition upon Elegit ; the 

Plaintiff may enter immediately before the Re- 

torn. of it , 1 Rolls Abr. 738. Lifter and Brom- 


ley. 
Preſidents. 


Retorn of Elegit with Inquiſition takeri on it, 
wid. 2 Sand.68. 
The Sheriff Retorns Njbil as to Goods and 
Chatcels on the firſt E/zgit ;" yet on the ſecond 
Elegit a Leaſe for years was taken in Execution, 
tho? the Suggeſtion for the ſecond Writ was of 
Lands, and nothing of Chattels, Moe.34.1. Hunger 
and Fry. | 
The Form of the Retorn of Elegit, Dale.23 1, 
23. = 

"Joon Elegit the Sheriff Retorned ,' 'Fhat he Retorn 
had delivered to' the Plaintiff Goods and Chat- muſt be 
tels. of the Defendants ad walentiam 2o |. per 2 
rationabile pretium, and -ſhewed what the Goods 4s 
were in certain ; and alſo that he had delivered 
20: Acres of Land of the Defendants , que ef 
medietas omniam terrarum fer rationabile extemum ; 
but Retorned na Inquiſition, ſcil. per Sacramentum 
12.4%, Per Cur, There ought to be Inquiſition, 
and the Sheriff himſelf cannot extend-it , Dyer 
190. : 

Plaintiff declares , where the Defendant had '2 Cooſi- 
ſeiked Goods of 1.S. by vertue of an Elegit, ſued ye 
by che Plaintiffs anddelivered to the Defendant, ,,ofecure 
being Depury Sheriff, he in conſideration , that a New 


1 the Plaintiff at the requeſt of the Defendant , £/x#, 


would proſecute another Elegi:, and deliver to * Promiſe 
the Defendant, and' Authorize , fome perſon to j,. Foes 
receive the Goods, promiſeth to procure the «© be found 
Goods to be found by the Inquiſition , and to is not good 


deliver the Goods to the Perſon Autorized. Per 


Cur. the Fi. miſe is not lawful, the ſciſing of the 


Goods, 
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Goods , by the firſt Elegie was not. good , 
for want of an Inquiſition-: And it differs 
from a Fieri-fac. ſothat the Nefendant is a Tre 


paſſor ab initio , and this promiſe is to make 


good his Tort, and the Sheriff muſt Retorn a | 


Jury indifferently , and this promiſe engageth 
him to the contrary, and one part of the pto- 
miſe being unlawful makesall Vicious. Sir Tivmas 
Jones. Rep. Morris and Chapman, Carter Rep. 


OO om_—_ — EE 


A new Elegit, liſued upon Suggeſtion, - that the | 
party had other Lands in the ſame County , | 
for if it appear that one takes part of the. Land | 


upon delivery of the Sheriff and it:, he | 
cannot after take a new Extent ; and it he does | 
'its wholly void, for then the Record is ended , 


and the Attornies of both parties are out of 
Court:z | but if it is found that he came into 
Court, , and: ſurmiſed; that Gd panty had: other 
Lands in the ſame County, prayed a new 
Elegir, hs ſhall: have ic; far this is intended the 
ficlt day: of the Extent Retorned, and then it 
is reaſon he may wave. it, and. pray a-new Ex- 
rent, for he never accepted-of the firſt: 2s. 
341. Hunger and Fry. Cra Eliz.. 310. meſme Caſe. 
After, a full and perfe& Execution had 

Extent , and Returned of Record, there ſhall 
never be any Reextent upon any Eviction; but 
it the Extent. be inſufficient in Law, there may 
go out a new Extent ; as Elegit Iſſued out ag 
G. E/q; who at the time of ſuing the Writ was 
Baronet, it was inſufficient fiace the Stat.23. H.S. 
cap.5.Co, Lit. 290, &c. 


Of Elegit, and the Retorn, Vid. Fulwoed's Caſe | 


4. Kep. Vid, W.26.17. 2 1n#.39- 


[berk | 
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Where Execution ſhall be awarded «pon Elegit ,, and 
how the Sheriff ſhall demean himſelf upon it , and 
what Lands (vall be delivered, and the Ketorn. 


if ce _ a _ - delivered upon _ 
Elegit, 'its for the whole, Siderf. p. 91. Berry and 
Rate 8-4. 
Of the Sheriffs Extent of a Term , wid ti. Fi. 
av -* | 
The Sheriff may Extend y or ſell a Leaſe; and How'De: - 
this Sale ſhall bind the King, becauſe but a' Char- lirercd. 
tel, and no Covin in the cafe, 8. Rep. Sir George 
Fleerwoods Cafe.,judgment in Debe againſt a Joynt- 
tenant for Life; who releaſeth to the other and 
dyes. The Plaintiff ſacs Elegir. Per.Cur. the releaſe 
being his own a& ſhall not diſcharge his Moie- 
ty of the Execution , for by the Acgeprance of 
the Releaſe he has deprived himſelf of the jus 
accreſcendi,7.Rep.7 8.Lord Aburgavennies Caſe. 

A Rent feck(where there 1s not any Redilſlei- 
ſin) catinot be deliveted , or liberwm renementuns, Vat hall 
Cro. Eliz. p.656. Walſal and Hedth. Annuity cer- 04.0 
rain is extendiable by Elegiz. Cro. Fac. 78. Yorke © 
and Twine, , 

Where the Sheriff extends a Manner by the 
may © name of Acres, Land, Meadow , Woot ;. no 
ink | Advowlon palleth , Owen's Rep. p. 44 Brog and 
Brook. 


FEg 


| an: yy In Elegit the Sheriff ought to deliver the 

Moiety by Metes and Buunds. Hutton.p, 16, _ 

Caſe Upon recovery in C.8.againit G. [he Plaintitt 
prays Elegit to the Sheriff of London, where ths "a 

Action was brought,and ro the Sheritt of Lanca- 

| fer,(as the courſe is ) by Sci. fac. directed to the 

herd Chancellor of the County Palatine, and this £Kle- 


2it appears to be grounded upon a _ 
| s | 


| 
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firſt made by the Sheriff of London, that G. had 
nothing in London, ubi revera they never made 
fuch Retorn, and upon this the Sheriff Retorned 
that he took a Leaſe of Tythes, which the She- 
riffdelivered to the Plaintiff, as. the Goods and 
' Chattels of G. for the Debt , and that G, had 
not plura bona, &c. Per Cur. no Retorn Wing 
made by the Sheriff of London , and it appear- 
ing that no Te/fatum was ever awarded , it 1s Er- 
ror, for the Plaintiff in B. C. might have taken 
Elegit into his Elegit immediately into London and into Lan- 
—— x caſter, yet he hath waved this benefit , and 
—— rounds his Execution upon a Teffatum,which is 
ther Coun. falſe , and>now G. ſhall be reſtored co his Term 
ries. again; for the Sale and delivery of the Leaſe 
tothe party himſelf on an Elegit is no Sale 
_ of gy force of the Writ, and it is in Law, but' a 
re the bare delivery in ſpecie, and everſal ſhall be 
where the ©2re delivery in ſpecie, and upon reve 
Term ſhall reſtored in ſpecie, and doth not alter the property 
be reſto- abſolutely, but attends the goodneſs or illneſs 
red or n9- of the Execution. But if the Sale had been to, 
| a ſtranger for, 100). tho the valus had been 
. To00), yet upon reverſal, he ſhall not have the 
Term, but the Mony , for it is. the folly of the 
party that he'did not pay the Judgment : So on 
Sale by Fi.fac. the Term ſhall never be reſtored. 
wid. ſupra Cro. Fac. 246. Nel. p. 179. Goodyear and |} 
Ince, Tel. 180. Vid. where theres ſhall be a Re 
extent or no. | 
If no Retorn be upon Elegit, the party after 
the Year and Day ſhall have a Sci. fac. and at- 
ter this a new Elegit. Mo. p. 24. #. 83. 


_” 


The 
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The Sheriffs Office about E xegution for the Kings 
Debs © 


Afﬀeer the Stat. 33. H. $ c. 39. was made fot 
levying of the Kings Debr,the utual Proceſs to the 


Shergff at this day is, 


UOd diligenter, per Sacrament. proborumn 

& legalium hominum de balliva tua 
| inquiras , Oc. que & cujuſmod; bona & ca* 
talla & cujuſmods pretis idem debitor habuit in dift a 
balliva tua, &rc. Et ea omnia capias in manus nofrat 
ad valentiam debiti prad. & inde Fi. Fac. debitum 
pred. &c.Et fi forte bona & catalla praditii debitorit 
ad ſolucion. debiti predift. non ſufficerent tunc non 
omittas propter aliquam Libertatem quin eam ingredi- 
aris & per ſacrament” pred. proborum, &c.diligent: in. 
quiras quas terras & que tenementa & cujuſmodi 
Annui waloris 1dem ( debitor ) habuit ſeu ſeifitus 
fuit in difta balliva tua , Orc. Et ea omnia & ſin- 
gula in quorum manibus jam exiffunt extend. fac. & 
in manus noſtras norway as _ pred.(debitorem) 
ita quod habeas corpus pred, (debitoris) ad ſatiſfac. 
nobis de debito pred. | 


| Whereby it appears , that if the Goods 

> and Chartels of the Kings Debtor be ſufficient, ' 

” and ſo can be made to appear to the 

Sheriff, whereupon he may levy che Eings 
Debt , then ought not the Sheritk ro extend the 
Lands of the Debtor or his Heir , or of any 
Purchaſer, or Ter-tenant: 

If one extends a Statute Staple at the Svirt of The King 

A. the Sheriff extends the Lands, and takes che to bepre- 
Goods, and ſeiſeth them into the hands of the ferred. 
King , butdoes not make Livery, and and alter 

The \ aWritof Prerogative of the King iſſues ou 

[5 S 2 | 
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Property 
of rhe 


in the 


Liberate. 


Execution 
on Star. 


Goods not 


Plainif or otherwiſe pay the ſame to the King's uſe, 
before the there the Officer ſeemeth chargable but as a 


Merchant. 


The Office and Duty of Sheriffs,&c. 

of the Exchequer, and commands the Sheriff to 
levy the Kings Debt of B. (viz.) 100 I. of the 
Goods of the Debtor; and if he had not ſufh* 
cient, then to Extend his Lands; and this is 
delivered to the Sheriff after the firſt Writ of 
Extent, but that was not Retorried. The Sheriff 
in this Caſe ought to execute the Extene f#t the 
King® Debt; becauſe the property of the Goods 
and Lands were not in A. before: they were 
delivered .to him by a Writ of Liberate , 'and 
the Goods being ſciled into the hands of the 
King for the uſe of the party, were priviledged 4 
from all other Executions, but. that of the © 
King only, 2 Roll. Ab. 158. Dyer 67. Stringfellow's 
Caſe.Heob.3 39. | 

Where the Officer without any. Warrant or. | 
Authority ſhall levy any Duty, for the King, and 
ſhall after account for the ſame, in the Exchequer, 


Treſpaſſor; but if he ſhall convert the ſame to 
his own proper uſe, it is Felony. 

If a. man be bound in a Statute-Merchant 
(and does not pay the Debt at the day) Execu- 
tion ſhall be done thereof in this manner ; the | 
Coniſee muſt come ro the Major , or other 
Officer, before whom the Statute was acknow- 
ledged, and pray him to Certifie the ſame into | 
the Chancery, under his Seal, &c. and if he will 
not Certificir, then a Writ of Certiorars mult be 
ſuec forth of Chancery, dirc&ed to the ſaid 
Officer, to Certifie the acknowledgment of the 
ſaid Statute into the Petty- Bag Office in Chancery, 
and upon the Certificate a Writ of Execution ; 
ſcilicet, Firlt, a Capias ſhall go out to the Sheriff 
againſt the Body of the Coniſor (/ Laiczs fit; ) 
bur the Debtor, after he is taken, hath liberty *' 
given him (within a Quarter of a year) to = 

is » 


Chap.19. Of Execution on Statutes; 
his Lands and Goods to diſcharge his Debts: 
And if he do not agree for his ſaid Debts within 
the next Quarter ; or if he cannot be found, 
then all his Lands and Goods upon Extends 
facias ſhall be Appraiſed by a Jury, and ſhall be 
delivered to his Creditors by a reaſonable time, 
to hold till the Debt be fully paid ; and yet the 
Body of the Debtor, if he be taken, ſhall remain 
in Priſon until the Debt and Damagss be paid. 
And this Writ may be Retornable into the C. B. 
or B.R: | 

Tho” it be within a Franchiſe , the Sheriff is 
to execute it himſelf, | 

If the Sheriff Retorn, That the Debtor is a 
Clerk, then an Extent ſhall go' out againſt his 
Lands and Goods only. | 
If the Debtor''find Sureties , they ſhall be 
Ordered in all things as the Principal ; /c:/icet, 
Asto the Arreſt of their Bodies, and delivery of 
the Lands and Goods. ' 

The Statute ought to be ſhewed to the Court, 
where the Certiorari is Retorned. 

, The Creditor out of the Profits of the Lands, 
is to find the Debtor Bread and Water in Pri- 


fon, 


Of Statate-Staple, 
A Statute-Staple is of two ſorts: 
I. Per Stat. 26 Ed. 2. a . & ſic proprie 
dicitar, and is acknowledged before the 
Mayor of the Staple. 


2. Per Stat. 27 H. 6.c.6. before one of the 
Chief Juſtices,” or before the Mayor and 
Recorder of London. R 


Sz 
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_ A Statute-Staple muſt be Certified imto Chan- 
cery as a Statute-Merchant, and on that Certificate 
Execution ſhall go preſently forth againſt the 
Body (Cf Laicus fit,) and Lands and Goods of 
the Coniſor, . Retornable into Chancery , in the 
Petty-5ag Office there, and not into B, C. or B. R. 
as Statute: Merchant. | 
The Sheriff on this ſhall. take the Body 
of the Coniſor, and # Sacramentum proborum , 
&c.. preſently extend, and prize and feiſe 
into the King's hands his Lands , Goods and 
Chattels, and ſhall Certifie the Appraiſment into 
Chancery. _. - | 

Upon which the Coniſee ſhall have a Lie- 
rate to the Sheriff, to deliver theſe Lands and 
Goods to the value of his Debt ; fand ſhall not 
be delivered to him by the Sheriff before the 
Liberate. | 


Of Retorns on Stdtute Merchant, Staple and Recog- 
nizanee; and the Sheriffs demeanor in the Exe- 
cution. " Sy 


Before I ſpeak of the Retorns , it will be 
needful to confider the Writs, themſelves, and 
the difterent Forms of them: For they are the 
Sheritts Dire&ions, 

The Writ of Execution upon a Statute Mer- 
chant, is for Lands and Goods thus : 


Uod Vic? omnia bona & catalla terras &* tene- 

y menta que fuerunt predic (le Conilor) ſine 

dilatione Liberari faceret per rationabile pretum & 
extentum tenend” ut liberum tenementum,@&'c, 


| And he is not commanded to do it per Sacra- 
menium proborum,C&c. 


But 


>* +» ouddaoaed 4. 1) ths 


Chap.rg. Of Executions on Statutes. 


But the Writ of Execution upon a Statute- 
Staple, and upon a Recognizance in the nature 


of it (on 23 H8.) is, os 
| os Vie omnia terras & catalla- per Sacra- 


mentum proborum & legalium hominum de 
balliva' ſua per quos, Ofc, juxta verum =—_ 
rem diligent extendi & appretiari faceret © 


* manum noſtram ſeiſiri faceret ut ea prefato (le 


Coniſee) quouſque fibi de ſumma preditia ſatiſ- 
fattms fuerit, liberari faciamus, &c. Et qualiter, 


Co 


So that as ye may obſerve by the Forms, by 
force of the Writ on the Statute Merchant, the 
Sheriff may deliver the Lands and Goods pre- 
ſently upon the Extent to the party. But by 
the Writ on Statute Staple, or Recognizance in 
the nature of it, he -is to extend the Lands and 
Goods, and to ſeiſe them into the hands of the 
King ; but not to deliver them to the party 
without a Liberate. | 


2263 


The Proceedings in a Statute: Mer@hant, is a Difference 
Capias, and if the Sheriff. thereupon retorn a terween 
Cepi corpus, then he ſhall remain in Priſon a pct 


quarter of a year, within which time he may 


ings in 2 
Stat. Merch, 


ſell his Goods and Lands to pay his Debts, and na 5:02. 
this by the.expreſs words of the Statute of x 5 H. Staple. 


7.c.16, but if the Sheriff retorn Non ef inventas, 
Execution ſhalt be granted of his Lands and 
Goods. 

But in a Statute-Staple and Recognizance, the 
firlt Proceſs is to take his Body, Lands and 
Goods all in one Writ; for this is by the expreſs 


words ot the Statute, and a more ſpeedy Re- 
medy than-the Statute-Merchanr. Ob 
S 4 Naw 
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Now on a Statute-Staple and Recognizance, 
the Writ of Execution upon Retorn of the Coni- 
-ſor,dead, is to.extend the-Lands nec non catala, 

which were of the Conifor at the time of -his 
death: And this is the conſtant courſe , as ap- 
pears by Records of Extents which are in the 


On Extent of a Statute-Merchant the Sheriff | 
.Retorns, That the Body cannot be found , and 
.thar.he had extended. the Lands and delivered 
'them.to the Plainzift, Reg.146. 

The Sheriff may retorn Non eft inventus , nec 
' bahet bong nec terras ; the Sheriff retorned the 

Coniſor mortuws, Dyer 299. | 

Upon Extentof a Statute-Merchant,or Staple, | 
the Sheriff may retorn, That the Debtor is | 
Clerk. If he retorn Tarde, or Mandav' ballivo 
Litertatis, he ſhall be puniſhed. 

Lands in *Ancient Demeſn ſhall he taken in 
Execution on a Statyte ; _ þut, not Copyhold- 
Lands, 4 Rep.67. 5.Rep,lo5g. 

Where ,the,Debt of the Conifpr appeareth in 
the Retorn, there of neceflity his Seibn muſt be 
found to be of. an Eſtate in Fee-ſimple only, 
Dyer 299. | 

Execution upon, Recognizance, per Star. 32 H. 
8. c.6, hath the efletof a Stature- ſtaple. 


Retorn? Liberate poſt Extent? faR? ſuper Oblig? 


Statut* Stapulz. 


T FT Iriute,&c. Liberavi infranominat. B.S. maneria 

Y terras & tenementa infra{cript” habena? ſibi 

& oſſignat” ſuis ut liberam tenementum ſunm quouſ que 

fivt de debito infraſcrigto una cum damnu miſis & 

: a—_ ſuis plenarie fuerit ſatufaft prout, | 
C* 


Retorn? + 


Chap,z9. igtozns of Extent. 
Retorn' de Extent” ſuper Recogn” vel Star, 


Vs iſtins brevis mibi direft* ces corpus 
YV  infranominar W. W. cujus quidem corpus ad 
diem & locum infra content” paratum habeo prout 
interizs mihi pracipitur. | 


Refid Executions iſtins brevis patet in quadam 
Inquiſitione buic brevi annex'. , | 


A.B.Armig, Vic. 


War... Nquifitio indentat* capt” apud C. in Com. 

A 214.12 die Jan. Anno. corgm A. B. 
Armig. Vic. Com. predict. Virtute brevis Dom. Regis 
mibi dire. & buic Inquiſitioni annex” per Sacra- 
mentum T. B. &c. (Et ſic XI.) qui dicunt ſuper 
Sacramentum ſuum quod W. W. in brevi predif. 
nominat. die recogn. debit? in eodem brevi ſpec. fuit 
ſeiſitus in dominico ſuo ut de feodo de & in manerio 
de A. in Com. pred. clar. annui valoris in omnibus 
exitibus ultra grepriſas 100 1. Et ulterius Fura- 
tores praditt. j tht Sacramentum ſuum predic. 
dicunt quod pred. W.\W. die recognitions debiti pred. 
ſeu unqguam poſtea nulla habuit bona ſua catalla , 
neque al. ſive plura terr. ſive tenement a in Com. pred. 
ad eorum notiniam quod extend. appretiars aut im 
manus difti dom. Regus capi aut ſeiſiri poſſint. Que 
quidem manerium terr. & tenementa pradift. cum 
pertinentis Ego prafat. Vic. die captionis bujus 
' Inquiſitionss ceps ith manus difÞ. dom. Regs per Extent. 
pred. In cujus rei teſt impnium tam ego prefat. Vic. 
quam TFuras. pred. buic Inquiſition. ſigills noſtra 
Ta appoſuimus die anno & loco ſupradi#?, 

C. 


A.BArmig. Vic. 


Extent 
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Extent on a Statute - Merchant -iſſued out 


againſt R. the 'Conifor; ;the Sheriff Retorned, 
That the Conifor was poſleſt of divers Goods, 


and ſeifed of Lands, which he delivered to the | 
Coniſee, and that the Coniſee accepted of the | 


Land; and becauſe the Sheriff did not Retorn, 


That he had not any other Lands, Goods or | 


Chattels, Ir was Adjudged Inſufficient, and a 


' new Writ awarded ; tho* ſome held it was well 


enough in the Caſe of a Conifor, but not in the 
Caſe of a Purchaſer, 1 Brownl. 37. Fletcher and 
Robinſon, | 


Note," If the Conifor be Retorned dead , Exe- 
cution Thall be granted againſt his Execucor, 
without Scire fac? to have Execution of his 
Goods ; ſo againſt the Heir and Tertenants 
of his Lands without a Scire fac, Yuere. 
15 H.7.16.b. 2 R.3-8.6. 


If the Sheriff do nor Retorn the Capiar, or 
retorn Tarde, or that he directed it to a Bayliff 
of a Franchiſe, he ſhall' be puniſhed, and yield 
Damages to the party grieved, according to the 
Statute of de Mercatoribus, W.2.c.39. 

Two Inquiſitions taken at ſeveral days by 


| 


———— — — — ____ 


ſzveral Juries upon one'Statute-Merchant , were | 
Adjudged naught : One was taken of the Lands, | 


and the other for the Lands and Goods, 
/ 


1 Prownl.3s. | 

If another had theſe Lands, in Execution by 
Elegit, or is in by diſcent ; in ſuch Caſes the 
Sheriff ſhall Retorn the ſpecial Matter 3 z.e. in 
the firſt Caſe, that he hath extended the Land 
of the Defendant: But he cannot deliver the 
ſame to the Plaintiff ; for that another had the 
lame in Extent before. os 

| E 


—— 
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The Sheriff having an Extent upon a Statute, 


may gather the Goods all into one, place to be 


viewed and appraiſed by the Jurors , and he is 
not a Treſpaſſor, 340. 563. Attorney General verl. 
Crocker. | 


As to what Lands, &c. ſhall be extended upon 
Statutes, &c. it does not properly belong to this 
Treatiſe, which hath a reſpeR only to the Office 
of Sheritt. | | 


- Note, If Lands delivered in Execution (on a Scire far”, 


Statute-Merchant , Staple or Recognizance, ar #29 Nev 
upon recovery of Debt and. Damages ) Poet 
lawfully recovered or evicted our of the poſlef: qcre. 
fion of the Coniſee , betore his Debt and Da- - © 
mages be ſatisfied, he ſhall have Scire fac”, &c. 

and upon this a new Writ of Executiqs, or Re- 

Extent, to levy the reſidue per Stat. 32 H.;8. c. 1. 


1 Inf.289,2.90, 5 Rep.87. 


Note alſo, It is a Queſtion. in 2 Browsl. 270. gy your 
King Fames Incorporated the -Mayor, Baylifs EY 
and Burgeſſes of Berwick , and granted to them 


the Execution and Retorn of all Writs, Whether 


'an-Extendi facias ſhall be Executed by them , or 
by the Sheriff of Northumberland? 
Some ſaid Berwick 'is Engliſh , which appears 


by the A& of. Parliament which confirms the 


Letters Patents, and alſo they ſend Burgefles to 
Parliament. = | 
| Others ſaid, It is a part of Scotland, and a 
Sheriffwick. : An Obligation there ſhall not be 
Tried in England ; and it is not in the County 


_of Northumberland, nor part of it. 


By 


_— — 


* IE ACT ->> 
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By Siderfin f. 282. our Laws are not current 
there : But yet in Fackſon and Criſp*s Caſe, Local 
breach-of Covenant at Berwick , Tried at 'Fel- 
. ford in Cumberland, 2 Brownl. 270. 2 H. 7.31. 
; 7 + and ow 


Retorns on Scire facias, 


Scire facias is a Writ Judicial, direed to the 

Sheriff, &c: and is uſually co warn a man, to 

come and ſhew Cauſe to the Court, &c. why | 
Execution of a Judgment ſhall not be done. | 

__ But this Writ ſhall not be/granted before the | 

* Year and Uay paſt, after ſudgniene given;” | 

Retorn not © * "Conifor in” a' Recognizanct dies , Scire fac' | 


agreeing goes againſt his Executors, & Heredes terraruin, 


with rhc 


Wri: Oc. Sheriff Retorns, 'Thathe had no Executor; 


'&* Stire feci 'W:'H. filio & bivedi preditt. M. 
(le Conifer.) This Retorn agrees 'hot with the 
"Writ; yet it may be good, '3 Rep.1 5. Sir William 
Herberi*; Cale. Akes wed © be. $i” (nth 

Scire fac? on a Recognizance in Chancery 
againſt C: who' was Retorned dead, then a 

cond Scire fat? iſſued againſt the” Heir 'of C. 
and' agairiſt the Tenants of * the Lands 'of'C. 
which he had 'rempore Recognitions 'wvel pftea, 
"The Sheriff Retorned C. Terrenair, and ofnitted 
to Retorn any thing a _ the' Heir.” This 'a 
"Non-retorn bf 'the Sheriff, "and 'not a' Mil- 
retorn ,” ahd is not aided by any of the Statures 
| (of 32 H.8-or 18 El. of #1 Fic. of Feafeil. 
The Heir Its Error: The Tertenant preheat" ths Heir 
ſammoned OUght not ro be charged"; therefore the Heir 
2s well as Ought to be ſummoned, for he Heir may have 
Terrenant, a Releaſe to plead , 'or other” Matter to bar 
on aRe- the Execution. "Alſo if the Heir be within Age, 
cognizance 14. Parol ſhall demur, and the Tertenant ſhall 


"have advantage thereof: And a new Scire Tae | 
illued * 


—_ ES 


_ 2 Sanders 
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ifſued 4d. Informand' Curiam ; and the Retorn was, 
That-he had; not any. Lands in his Bailywick 
that deſcended to his Heir, nor any Heir within, 
his Bailywick , and good enough; tho? it had 
been better, if, he had Retorned who was Heir, 
and that he was warned, or that there was 
not any Heir in the ſaid County, Cro. Car. 295. 

Eyres and Taunton. | | 4 

The Writ Commands the Sheriff to give The words 
Notice -to .the Tenants. of... the Land in Fee. of the 
ſimple, and the Sheriff Retorns nor, Thar.thoſe mins not 
which he had Retorned were Tenants of the jnyeren 
Land in Fee-ſimple , 'and ſo the words of the,,,,. 
Wk are not anſwered, 1 Brownlow Rep. 145, 
+ Sheriff may Retorn 24 Tertenants of 
the whole, and eyery,Tenant may pleadin dit: 
charge of himſelf; or he, may Retorn,, That 
each is Tertenant of ſo many Acres, 2 Keb. 601, 
Henſhew's Caſe. ._ _ TOR Wire" 

. Sire fac to have Execution on a Recogni- 
Zance. The Sheriff Rerorns the Coniſor, dead, 
other Scire fac' Iſſues againſt the Tertenants 
of the Conifor, on which the Sheriff retorns a * 
Scire feci to W. and R. Tenants 3 and- further, 
that there was no Heir nor any other Tenants, 
quibus Seve fo terity & ls forme, 1 Keb. 62.1. 
« Fejjer/on and Moreton. 

Scire.fac againit the Heir and Tertenants , 
the Sheriff Retorns no Heir, and the _Terte- 
_ appear, & la form, 2. Sanders. Geffen 
Caſe. 

Scire fac” to Tertenants, the Sheriff retorns 
they are Summoned , la forme 2 Sanders 6, 5, 
232. 

Scire fac* ad audiend' errores muſt be deliver-,.,, -., 
ed to the Sheriff, x Rols Rep. 329. Sr. Thomas ag audiend 
Midleton*s Caſe. Ms 


Chap. 1g. Vetozns on Scire faC. : 


270 The Office and Outy of Sheriffs,6cc. 
Bpecial If a Special Scire fac do Iflue forth, a Nibi/ 
S:ire fas. Eannot be retorned upon it, for Nibil is a gene- 
Ws ral Retorn, and the Writ is Special, Pra. Reg. 

tit. Retorn. ; 
The Retorn of the ſecond 'Scire fac? by 4 to 


Ret. of R 
_ ed Bear date oh the Retorn of the firſt Scire fac. 
Scire fa 

when to 


bear Cate, Retorn de Scire fac”, 


"Irtute iftins brevis nibil dire per A, B, 
C.D. probos & Lepales homines de Ballina 
mea Scire' fee infra nominat” J. S. 9d. ſit Coram Fu- 
fticiariis Domini Regis (if it be in the Common- 
Pleas) vel Coram Domino Rege (it in the King. 
Bench) wel Coram Baronibus Domini Regs (if in 
the Exchequer) ad diem & locum infra ſcrigg. ad 
oftend. & proponend. ſi quid pro ſe habeat wel dicere 
ſciat quere, &c. according the Matter contained 
it the Writ) prout mibil mnterivs precipitur. 

Infra nominat. A. B. nihil babet in Balliva mea 

quod ei Sire facere poſſum, neque eſt inventus in 
eadem (if the Retorn be in Chancery) — 94? 
ſit Coram Domino Rege in Cancellaria. 


Two Nihils Retorned countervail a Scjre 


fee. 


To Scire far. ſur Recogniſans , Sheriff Retorns 
that the Defendant is dead, 2 Sander/. 
Scire fac. Vid. Tertenants , 'The Sheriff Re- 


torns they are Summoned, 2 Sanders 8, 


Chap.19. On Capias Utlegatum, - 271 


The Sheriffs Demand; and Office as to Outlawries 
and Capias Utlagatum, and Retorn, k 
He which is ſued in a perſonal Adtion, if he 5. ...... 
do not appear on the Mean Proceſs, then the ger of f@- 
Exigent is directed to the Sheriff to call and pro- ing corhe 
claim him in five County Court Days one af: Outlawy: 
ter another, to anſwer ro che Law ; and when, . 
upon the Exigent the Sheriff Retorns qued new 
comparuit; upon this Retorn, the Plaintiff ſhall 
have a Cap. utlagatum_ againſt the Defendant, 
but if the Defendant appear upon the Exigent , 
he ſhall have a Superſedas. £0 
Where upon the Exigent the Sheriff retorneth Retorm, 
Reddidit ſe, he muſt have the Body in Court at 
the day. of the Retorn of the Writ, except the 
Party be Sick. PE SS 
The Sheriff may Retorn the Coroners were 
abſent. vs 
As for the Forms of theſe Retorns, vid. Dal:. 


cap: 59. 


A Capias wtlagatum is a non omittas in it ſelf. he payiig 
And therefore the Bayliff of a Liberty cannot of a Frag. 
Execute a Cap. Utlagt. and if the Party be ih cbiſe can. 
the hands of the Bayliff the Sheriff may take 2** Exe 
him. J 4 wks 2 a 
If a Capias Utlagatum Iſſues to the Sheriff to Shen 
take the Party, and to enquire what Lands and nor to pur 
Tenements he had, the Sheriff finds by Inqui- tbe party : 
ſition, -thar is ſeiſed of many Lands, and con- 7.** po 
tinues Poſſeflion in them , he cannot put the ** 
Party out of Polſeflion by force of that, Finch 


p78. . 
| An 


27% The Offite atd'Dity of Sheriffs,&c: 
Retorn as  ' An Outlawry Retorned ing London in theſe 
tothe Hu- words. Ad Huſt ing. tentum in Quildhal Civitats 
= London 7tali die A. B. exdFms fult & nn compa- 

" rxuit: This is no good Recorn, becauſt there 
are two Huſtings in Londen, one is de commu- 
nibus placitir, and the other is de platitis terre ; 
in ſich caſe the Recorn muſt be apud Hufting 
de communibur_plaoytis. 

Ret. where The City of Norwich is within the County of 
= mo Norfolk. Af itis a Courity in'ir ſelf, which ma 
> = Any hold Plea. And therefore if a Retorn be mints 
in theſs words, Ad Com? tentum apud Norvicum 
in Com. Norfole. This is nt good, for thar ir 
may have two Inrendments ( ſcilicet) that the 
County which was held there was for the 
City, or fot the On of Norfolk: But if the 
Retorn b&ih' theſe words; Ad Comitatams Norfele 
tenturs apud Norwiucm in Comit. Norfelc., it is 
good, for now it cannot be intended, but only 
that their County was held for the County of 
Norfolk, 11 H.7.10.6. 
Proteftion In a Cap. Utlagar. the Sheriff retorned, that 
Retorncd. the Party ,who was Arreſted kad a Prote&ion 
from a Peer of Parliamenc it is Il; and day 
was ren to the Sheriff ro amend his Retotn, 
Winch p. 24- | | I 
Prockms. Prodlatnation was dire&ed to the Shetiff of 
tion-Re= Cheſhire againſt F- H. and the Writ was Retorned, 
corned. 7:1; die ad Comit. mitt tent. en le Shirehall &c. 
Proclamationem feci ac eod.dit ad Gentral Seſſion. & + 
Proclamationem fecz, and this Matter was pleaded 
in avoidance of the Otttawry to Reverſe it, be- 
cauſe the Proclamations wete made one day, atid 
ths Writ vis 936i ſpeetdlibis Hubli, Se. 
Per Curiam, It is an ill Retorn, and the She- 
riff was amerced for it, Goldsborowgh 111. 


By 


Chap.19. Of Outlawry. 


By the Cuſtom of Londen the! Writ was di- 
reed to the Sheriff of Londen, and not to the 
Coroner (who 4s Mayor.) - , + 2 

The Retorn of the Outlawry out of! Londs: 
in B. R. is generally made without faying per: 
judicium Coronat. 2 Rolls Ab: $06. . 'T 


Error to Reverſe an Outlawry in the Courgy: 
of Lancaſter, for that the Sheritf retorned 94. ad: 


Com. Lancaftrie tent. ibid. where it ſhould have 
been ad Com. Lancaſtrie tent. apud Lancaſter, or 
at ſome other place certain,” and it was rever- 
fed, 9g Rep. 94. Dyer 105. 
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The Exigent was Retorned,” ad Com. tent. apud Retorn 
caſtrum de Exon primo exattus fuit,&c. and becauſe Exige 


it was not ſet down in what County, it was held: 
to be Erroneous. One was retorned Ontlawed, 
and for that-it-did not appear, thatiit «was per 
judicium Coronatorum, it was reveried , amd that 
without any Writ of Error. £ 1», v2 


V/ ow iſtins brevis mibs diretþ. ceps corp. B. Cap. 1: 


infra nominat. cujus corpus Coram Fuſ ioaxiis This the 
infr 4 ſcript. ad diem & Locum infra cantept. -Parat. Form of 
babeo prout interins mihi pr ecipitur ye fiduuns vero Ex. **979% 


ecutionis iſtius brevis pat:t in quadam inquiſitione 
buic brevi annex. w. 
So on non eſt inventur,reſiduum vero, ce 
Inquiſitio Indentat. capt. apud, &e. Qui ' dicunt 
ſuper Sacramentum ſuum qd. |. S. im difto brey. 
nominat. nulla Bona neque Catalla Terr. fiveTenemen- 
ta babuit aut tenuit in Com, pred. die Fovis prog. 
poſ® feſtum Sant. B. Martyr. Anno Regni Domini 
Regis nunc tertic in ditto brevi ſpecifitat. nec unquars 
prſtea, que in manus ditts Domms Regis Capi ar 
ſeiſiri poſſunt ad noticiam Juratorim praditt, In cu- 
Jus ret Teſt imonium tam ſigillum 'Com. prad. quan 
Faratorum pred. buic Inquiſitioni Indemat. ſunt ap- 
penſa dat. die anno & loco ſupraditt, 
T ©.hef 


% 
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The Office and Duty of Sheriffs,&e. _ 
Other Retorns in Capias Utlagat. wid. Dalton, 
215. 
Retorna de Exigent, wid. Dalt.236. 
The Judgment is, 1deo Utlagat. Coronator? 


1 Inſt. 2.88. 

mh profits of Lands of the Perſon Outlawed 
in perſonal Actions ,. the Sheriff may ſeiſe with- 
out any Office, and alſo the Goods. 


EN : —— 


CHAP. XX. 


Where and in what Caſes Attion lies againſt a She- 
riff for & Reſcous, and what Aion, — 
between Mean Proceſs and Execution : Where t 
Sheriff makes himſelf chargeable by bu Retorn. 
Where and what Remedy againi# the Reſcouſ- 
er by Aion or Indiftment. Of Retorn of Reſ- 
cous. What is good or nor. Of Laying the 
Aion, and how to Declare. Of Reicous and 
Pleadings in it. The Venue in this Aion. 


Of Reſco. 


#here and in what Caſes Afion lies againft the 
Sheriff for & Reſcous or not. 


F .in the Arreſting the party is reſcued, be it 
I on Execution or Mean Proceſs, no Action 
tor this lies againſt the Sheriff: And if the Pri- 
foner be Arreſted on Mean Proceſs, and as he 
is bringing to the Gaol he is reſcued, no Action 
lies againſt the Sheriff, for the Sheriff cannot be 
ſuppoſed to have the Poſſe Comitatus upon every 
Mean Procels, aliter it it be upon —__ 

there 


— |} Cahp.zo: Of Reſcous. 275 


” | , : 
0 there Caveat Vicecomes, But if he be Arreſted Diverlity 
upon Mean Proceſs and brought to the Gaol , Þ*wvecn _ 
S thent its no good Retorn for him to ſay, the | 
r h cels and 
| Gaol was broken and ſo he was taken from pgyceurion 
ed him. And therefore, Action on the Caſe was as to Ref 


h- brought againſt the Sheriff of London and Mid. coun 
| dleſex on Eſcape, they plead they had taken the 
party on a Latiat, and that in bringing him 
from Iſlington to the Gaol, Reſcows was made of 
_ him from them, and fo Retorn the Reſcoxs, 16 
Ed.4.3. Baitard Faulconbridges Caſe, 2 Bulſ#. 198. 
May and Proby , Cro. Fac. 4.19. Me. 852. Cro. El. 
$68. Noy 40. 1 Roll. Rep. 358. Rel. Ab. 99. Meſms 
bo. Caſe. Popham 192. 
P Per Cur. The Plea and Retorn is good , not- 
6 z withitanding Waldoe and Lamberts Caſe,4.4, EL.B. R. 
_ and that upon the former differences; and the 
uf. | difference between Mean Proceſs and Execution 
ef, | was inforced in this Caſe. If the Sheriff rake 
os one in Execution for Debt, and after he ſuffers 
him to Eſcape ; the debt is gone and the Pro- 
cels ſerved, therefore in ſuch caſe, if he ſhould 
not have his remedy by way of Action azainſt 
the Sheriff, he ſhould be without remedy : But 
riot ſo in Mean Proceſs, for there the Party may 
be taken again. 
n Action of Debt lies againſt the Sheriff upon 4 
_o Cap.retorned 9d cepir Corpas and he was reſcued, 
2 Rolls Rep. 57, 58. 
. No Reſfnin can be on a Scire fac for Goods, 
x * but in ſuch caſe the Party ſhall have Ation on 
Dri. the Caſe: And a Reſcoms lies only on a Capias 
he which lies againſt the perſon, and Go. Car.515. 
$ ® Þ Sh and Finch's Caſe, which is full as to the Point, 
wa and was as follows, Lit. Rep. 297. the Sheriff of 


Surry and Alderton's Caſe, Het'y 145, Meme 
very & le ſe z J 145 ſ 
ion; | 


here T 2 —_ 
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Scire fac was brought againſt Finch Sheriff of 
Glouc, for that the Plaintiff having brought a 
Fieri fac? direted to Fizch, he retorned that 
he had taken Goods into his Hands to the value 
of 72 1. and had ſold as much of them as a- 
mounted to 11 1. and the reſidue remained pro 
defetu emptorum till ſuch a day, at which time 
he putting them to ſale , they were reſcued 
from him, upon which retorn the Scire fac 
was brought to ſhew cauſe, why th remaining 
Debt ſhould not be levied on his Goods : To this 
the Defendant Demurrs. All agreed that the 
Retorn is not good. But the Queſtion was, Whe- 
ther he hath charged himſelf by this Writ, 
Cro. Car. 515. Sly and Finch, Sanders 340, 243. 
=_ and Smith , 2. Keb. 789, 821. Meſme 

Caſe. 
Where the And per Cwr? he is chargeable by this Retorn. 
Sheriff If he had retorned only qa” remanent pro defettu 
makesbima exprorurm, therein he had done his Office , and 
— in ſuch caſe on the EleQion of a new Sheriff, a 
Retor? Diftringas Vicecomit* ſhall Iſſue to ſell the Goods, 
and to deliver the Money to the new Sheriff, 
But when he faith further, that they were re- 
ſcued out of his Hands, therein he hath mif- 
Fend ex. demeaned himſelf. And by Dodderige, the She- 
ponas, Tiff hath charged himſelf by this Retorn, as well 
in regard of his Miſdemeanor ; as alſo, that he 
hath his remedy over againſt the Reſcouſſers : 
Nor can the Court award aWrit of Venditions ex- 
ponas, becauſe its againſt his own Retorn. But 
if it be obje&ed, that perhaps he had ſeiſed the 
Goods again, ſo as he may fell them on a Yen- 
Plead, ditioni exponas,if ſo, then he ought to have plead-' 
ed it to the Scire fac and it had been good. | 


Adion 


uſſers . 
$0108 £X- 
1} But 
led the 
a Ven- 
| plead: 
xd. 


Adion 


Chap.20. Df Reſcous. 


Attion on the Caſe. 


Lynn and Cunninghams Caſe. It was a great 
Queſtion , it one ſhall have Aion againſt the 
parties that reſcued. Threz Judges were of Opini- 
on he ſhould, tho* ir was well objeted, if he 
ſhall have Aion againſt the party, he-ſhall alſo 
have Action againſt the S1erif., and fo betwice 
ſatisfied,and the Sheriff ſha!l ave Action againſt 
the party, and ſo he ſhall be rwice charged. 

By Richardſon, a Man in ſome caſe ſhall have 
Eleftion of Action, and both are but to reco- 
ver Damages; a man had an Execution againſt 
one, another ſaw the man and conveyed him 
out of ſight; Action on the Caſe lies againſt 
him, and perhaps the Sheriff is dead, aad he 
ſhall have no remedy. 

Harvy ad idem : The Law gives a man Re- 
medy againſt the party that doth the wrong. 
If an Action on the Caſe will lie for hindring a 
Sherift in Executinghis Office, as it was adjudg- 
ed in Semain and Greſhams Caſe 5 Rep. & for- 
tiori when it is atually done, and he is reſcued 
out of Cuſtody. - 

Cro, ad idem that the Aion will lie; there 
is a miſchief 'on both ſides; the Defen- 
dant may be twice charged , and the Plaintiff 
may loſe his Debt; and if the Sherift brings 
the Aion, he may plead the Recovery by the 
Plaintiff. When the Sheriff made his Retorn of 
the reſcous , there is no remedy againſt him ; 
and if the party taken, be reſcued before he be 
brought to the Gaol, there is 'no remedy againſt 
the Executors of the Sheriff. It Debt be broughe 
againſt the Sheriff, and in that a recovery, the 
Plaintiff ſhall never rake the Defendant again ; 
and (o if he bring Aion againſt che parry and 

of recovereg 
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The Office and Duty of Sheriff, &c. 


recovers, the Sheriff may plead that ; and Fitz. 
N. B. 12 is doubtful. - 

Hutton contra, That the Aion doth not lie. 
The diftere:ice is good where a man is arreſted 
upon mean Proceſs and reſcued, and after be- 
comes nonſolvent , fo that they who reſcued him 
are the caule of the loſs of my Debt, it is a wrong 
upon which he may be Indiced, yet the party 
ſhall not have remedy againſt him, becauſe he 
raay proceed. Telvertcy of the ſame Opinion, 
and agreed the difference. 

By Hutton, upon mean Proceſs the Sheriff ne- 
ver had remedy for the Reſcous, but he ſhall re- 
torntke Reſcous; but upon Execution he ſhall not 
retorn the Reſcous, but have an Action, and the 
party is not prejudiced,for he ſhall have 2n Aion 
a2ainfſt the Sheriff, tho in Judgment of Law 
the party is liable. | 


Remedy againſt the Reſcouſer by Aion and Indif#- 


ment. 


The Reſcouſer ſhall be doubly puniſh- 
ed, by the King, and by the party ; upon 
the Retorn of the Sheriff, he ſhall be fined to the 
King, and Attachment ſhall iſſue our againſt 
him, and the party ſhall have a Writ of Refcous 
againſt him, and fo ſhall the Sheriff coo. 

Action on the Caſe lies againſt the party that 
reſcouſed, by the party who had the Loſs, and 
he ſhall nor be forced coSue the Sheriff, for per- 
haps the Sheriff is dead, and then no Action lies 
againſt his Executors (a&io perſonalis moritur,&c.) 
and if the Plaintff recover the parties may plead 
ic if they be ſued by the Sheriff, ſo as there is 
not any danger of being doubly charged ; fo 
is Hoppings Caſe 2. Keb. 24G. Action on the Caſe 
lies againft the Relcuer as well as the Sheriff. 

But 


Chap.z20. - Of Reſcous. 

But asto the Caſe of Myr and Caughton, it is well 
reported and agreed by the Judges in Herlj. p.94.. 
by the name of Zyn and Cunningham , which 
was full to the Point, and the Reaſohs in re- 
ſpe& to this and other caſes of like nature, are 
weighty ; I have ſet down as it is in the 
Book, with the Reaſons of the Judges that differed 
in Opinion. Cro, Car. rog. Mynn and Cougbter, 
2 Keb.340. Hoppings Caſe. 


The Defendant reſcued B. S. out of the Bay- —_ the 
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Da- 


lisff hands when the ſaid B. S.was arreſted by Reſcouſer 
Alias capias out of the Kings-Bench, which Writ ſhall any 
isonly in nature of a Plea of Treſpaſs ; theparty %* 


who reſcued him ſball anſwer in this Action, 
Damages for the Debt, which was 30o/l. becauſe 
by this means the Defendant loſt his Debt, bur if 
the Sheriff or Baylif in this caſe had only ſuffered 
a negligent eſcape, they ſhould be charged on- 
ly with the Damages in the ſame Plea as the 
Writ ſuppoſeth, and.nothing for the Debt. Lanes 
Rep.p. 70. Kent and Kelloway, 


Remedy againſt the Reſcouſer by Indifiment, and for 
what reaſon quaſht or reverſed, 


Errorwas brought to reverſe an Indi&tment of 
Reſcous and Ryot, and the Errors Aſſigned were. 
I. There was a Warrant to three conjunttim 


& diviſimtqarreſt H. and two of them ar- 


reſt him,it ought to have been by one or all three, 
becauſe it isa Miniſterial A&, 14. H. 4. 34- 

2. Juratores pro domino Rege preſentant, and do 
not ſay 12 Jucors preſent and peradventure, bur 


elevendid preſent. 77.2 Car.1.Harriſcs and Erington. 


The Names of the Jurors ought to have been 
certified, for peradventure they were not pro- 
bi & legales homines,but Villains and Outlaws, 35 


H. 4 41. 
T4 Note, 


The Office and Duty of Sheriffs,&c. 


Note, an Indi&ment before Ceroners, which 
found B. felo de ſe, was quaſhed, becauſe it did 
not appear it was per ſacramentum proborum & le- 
galum hyninum. | 

4. It is found that the Sheriff by vertue of a 
Writ dire&ed to him came , &c. and upon this 
Reſcous was . made by H. &c. and it appears not 
what manner of Writ it was (viz.Eleg.)Capiar,&c. 
and if there were no Writ there can be no Rel. 
cous ; and albeit he had no Writ, yetit Executi- 
on were done by vertue of another Writ , the 
party may diſobey it(if he be not a Baylift known) 
as if on Hab. fac.ſeiſinam the Sheriffmakesa War- 
rant as On a Capias.7r.2.Car.1.Hariſon and Exington. 

An Indi&tmenrt for a Reſcous retorned againſt 
one in B. R. ought notto be quaſhed, altho it be 
erronious, excepr' the perſon Indicted for it do 

perſonally appear in Court. Pra#.RegTit. Reſcons. 
Inzi2- Inditmenc of reſcous ought to expreſs, the 
rear nt place where and the time when the Reſcous, or 


b os We 
© Cleitis ill for the uncertainty, Pra. Reg.Tir. Reſ- 


CoUus. 


Sheriff mi- 
8akes the 
Warrant. 


Retorn of Reſcons. 


By frat. W. 2. c. 29. a Retorn of Reſcous is 
forbidden, for requmndat in dedecus domini Regis. 

The Sheritt may rake the poſſe comitatns po#F wel 

ante Queremoniam , as well before as after com- 

plaint made, and the Delinquents muſt be 

Upon2 puniſhed coram Rege in the Kings-Bench, Co. 2 


voluntary In/t 45 
Inf. 45. : | 
1509. Nore, the Court never fines a Sheriff for the 


Sheriff iz II] retorn of a Reſcous, becauſe it is voluntary , 
nor {inz2- but they allow exceptions to quaſh it, becauſe 
_ = the party cannot Traverſe it : But where he is 
ke © compellable ro make a Retorn , he is finabſe , 
__ but the party ſhall have his Action on the Con 

et 


Chap.20. Df Reſcous. 

Yet in Chambers Caſe, 2 Keb. 258. the Sheriff is 
Finable for retorning a Reicous on Fi. fac ; 
bur the Retorn is well enough as to the party, 
1 Keb.89 8. Burrovgh's Caſe, 1 Roll. Rep. 389. Proby 
and Lumley. 


Now as to the Ill Retorns of Reſcows, and the 
Exception to quaſh it, I ſhall briefly cite the 
Caſes Adjudged in our Books, for the more per- 
_ DireRion of ſuch Retorns hereatter to be 
made. 
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The Retorn of a Reſcous,without mentioning The Re- 


the place where it was made, is void. The 
Sheriff retorns Reſcous upon him at Dale in the 
County of Bucks, which was the County into 


torn muſt 
mention 
the place 
where it 


which the Proceſs was awarded. Exception was was made- 


taken, becauſe he ſaith not (infra ballivam meam.) 
But mon allecatur ; for if it be within the County, 
it cannot otherwiſe be taken , but to be within 
his Bailywick, 0.4.22. 


Upon a Latitat awarded, the Sheriff retorns 
2 Reſcous 7als die ; but there is not any place 
mentioned where che Arreſt was made. Its a 
void Retorn. For non conſtat, whether the Ar- 
reſt and Reſcous were within the County and 
——_ of the Sheriff, Yelv. p.51. Woolfroft's 
Cale. 


The Sheriff retorned a Reſcous againſt the 
Father and Son; againſt the Father for reſcuing 
—— and againſt the Son for reſcuing him- 
elf. 

As to theFather, the Retorn was ſufficient as 
to time and place: Bue that againſt the Son 
wanted ſuch Certainty. - 

Y 
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By Dedderidge, The Retorn is gaod : It ſhall be 
intended at the ſame time that the Father re- 
ſcued the Son ,. that the Son reſcued himſelf, 
and the word (Er) is a ConjunQiion Copulative; 
and compleats both rogether. 

Haughton contra. A Priſoner may be reſcued 
by others, and he not know of it; and the 
Reſcous may be at ſeveral times, 2 Bulftrode 


837% 


The Sherif in his retorn of Reſcous ſaid , 
That he was in Cuſtodia ballivi Itinerantis, and 
chat a Reſcous was made to his Bayliff ltinerant. 
Its not good. Alrer, if it had been Bayliff of a 
Liberty, March. Rep-p.92. 

Reſcous quaſhr, becauſe it is quod arreFfavit—— 
without ſaying in cufodia ſua babuit —,I Siderfin 


332. 
To fay, he The Sheriff ought not to ſay , He reſcouſed 
1cſcves © him out of the Cuſtody of -his Baylitf, but out of 
him out the Cuſtody of the Sheriff : But it is good, if it 


ot the bY : 
hog ty were by the Bayliff of a Liberty. 


of tine 


Baylif, is Retorn of a Reſcous was not quaſht for ſay- 

not good, ing, in cuftedia for & cyffodia ; but becauſe he 
faith cepit &* arreftavit, and not in cuſtodia babuit, 
it was quaſht; for an Arreſt may be only by 
word, 2 Keb. 177. The King againſt Claypoole, and 
2-227. The King againſt Sympſon. 


Exception was to the retorn of a Reſcous, 
hecauſe it was & cuſtodia ballivi mei. Sed non 
allocatur ; for there is weritas legs & weritas fatti, 
and if either be alledged its ſufficient ; therefore 
its as good as if. it had been e cuſtodia mea, But 
Keeling held it ill ; becauſe a Retorn muſt an- 
Iwer the Law, and the difference has alwas been 
berween a Sheriffs Bayliff, and a Bayliff of a 

Franchile. 


Caſe. 


Chap.20, Of Rcſcous. 

Franchiſe, And according to the Opirtion of 
Keeling is Dyer, 7 El.241. Dyer 241. 39 H.6. 4. 
2 Roll.Rep.263,354- 


If the Sheriff retorn i» Banco a Reſcous made 
to his Bayliff Errant by theſe words, viz.Viriute 
iſftins brevis,&c. mendavi ballivo meo Itineranti,&c. 
qui mibi ſic _ » quod arreftavit, &c. ſhew- 
ing the year, day and place ; and that a Reſcous 
was made,8&c. This Retorn is not good,becauſe 
this Arreſt is the proper Arreſt of the Sheriff, 
and no credit is to be given to the Bayliff Er- 
_ Mich. Fac. in Scaccario, Kent and Heltway's 
Caſe, 

Bur per Gur. ſuch a Retorn in Banco Regs is 
good enough , becauſe the Preſidents of the 
the Court are accordingly ; and ſuch Retorn 
by a Bayliff of a Franchite in B.R. is good. 

Tho? its faid 2 Roll. Rep.78. the Sheriff ought 
to retorn Reſcous made to him, and not to his 
Bayliff , yet in truth the Force is made to his 
Bayliff; but ir is according to the different courſe 


. of the Courts. 


Two Exceptions were taken to the Retorn, 
of a Reſcous: 

1. Feci Warrani?, but faith not ſub ſigills Officis, 
Non allocatur, becauſe he faith fect Warrant? di- 
ref?, and its not a Warrant unlzfs it be ſub 
ſigitlo. | 
' 2, It was not retorned, That it was extra 
cuftod? of the Sheriff, but of the Bayliffs. 
Sed non allocatur ;, for the Cuſtody of the Bayliffs 
Virtute warranti of the Sheriff, is the Cuſtody of 
the Sheriff, Sir Tho. Fones Rep. 195. Penfolds 


mY 


A 
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. A Reſcous was retorned in this manner b 
the Sheriff ; (viz.) in the Recital of the Arre 
he ſaid, Mandavi ballivo,&c. qui virtute pradifti 
Warrants arreſtavit , &c. and after ſhews the 
Reſcous. "8 

 Tathe Exception was, He Commands his Bayliffs to 

Reroro 6 Arreſt, and faith, Thar by virue of the faid 

mereias Warrant they did Arreſt, 8&c. and makes no 

of his mention of any Warrant, but :of his Command 

Warrant, to them. Had this been to a Bayliff of a Li- 

berty it had been good ; but not to thole which 
are Bayliffs Itinerants. 

But per Cu#', he cannot Command a Ryylift 
of a Liberty, but by his Warrant. 

The Clerk of the Crown laid , The Common 
Form is, Feci quoddem Warrantum ; but to a 
Bayliff of a Liberty it is Mandavi. 

A General Warrant to a Baylitt of a Liberty 
( viz. ) for all Arreſts is good; but not to a 
Bayliff Itinerant, by Haughton. 

But by Sir Fames Ley Chief Juſtice, Tho” the 
Common Form be Feci quoddam Warrantum, yet 
this tantamounts: For the Mandate of the Sheriff 
to the Bayliff is the Baylitfs Warrant, However 
a Reſcouſer as to this cannot take advantage, 
bur ſhall be fined co the King, & Roll. Rep. 
263. 


The time The Sheriff retorns a Reſcous, and recites 
hr where a Latitat was to him dire&ted , &c. he 
Warrant Made his Warrant to the Bayliff , who arreſted 
was made, H. and that G. made the Reſcous. It was held 
not ſhewed to be good, tho? he doth not ſhew the time and 
"the place of the Warrant, 2 Roll. Rep. 255. Webb and 


Rerora, Withers. 


A 


Chap.20. Nf Reſcous. 235 
A Reſcous was Retorned in this Form by the 
Sheriff; 


Epi corpus pradift. A. & idem A, fuit in 
cuſtodia mea wvirtute breys praditt. quon[que 

B. C. & D. Vi & arms (tali die &* anno) m E, & 
F. ballivos meos inſultum fecere yulneravere & male 
trafavere , & A. de cuſtodia mea adiunc & ibidem 


reſcuſſere. 


And two Exceptions were made : 4 

1. He doth not ſhew any Warrant made to Mention 
the Bayliff. Per Cur”. The Priſoner is alledged © 
to be in cuſtodia of the Sheritf, and the Reſcous 
to be from him , and therefore need not ſpeak 
of the Warrant; and this that is ſpoken of the 
Bayliff is Surpluſage. 

2. The Reſcous is not well retorned , becauſe Reſcous 
the Battery is alledged to be Vi& arms. Per Cur, —_ 
This is Surpluſage, and the Reſcous is not re- j; 4 
torned to be Yi & armis, Latch. p.184. armit. 

Quere, If a Reſcous inay be retorned without 
Vi & armis ? 


But this Caſe is more truly reported by Rolls, Reon 
' If aSheriff retorn , That he by force of a 
Capias took the Body of 'f.S. &- ipſum habuit in 
Cuſtodia quouſque J. D. & J. N. Vi & qrmis (uch a 
day, inſultum fecer? in W.S. & W. N. his Baylitis, 
& predit. ]. S. adtunc & whidem & cuſtodia ſua 
reſcuſſer” & praditt. ]. S. ſeipſum reſeuſſit. This 
is not a good Retorn , becauſe it doth not ſhew 
that the Baylifts had any Authoricy to Inter- 
medaMle: And to lay a Reſcous without Vi & 
armis is not good ; and the Vi & armis goes to 
the firſt Claule only, Paſch. 3 Car. 1.Hilcox*s Cale, 
2 Roll Abr.457. q 


The 


The Office and Duty of Sheriffs,8&c' 


The retorn of a Reſcous was quaſht for theſe 
Exceptions: | 

1. It is ſaid , Feci Warrantum meum Thome 
Taylor ; and does not fay , Tho. Taylor was his 
Bayliff. 

2. He doth not Tay, for what Cauſe he made 
his Warrant: And ſoit appears not , whether it 
was lawful or not, Stiles Rep.159. 


In a Cap. Utlegat. before Judgment, the Sheriff 
retorned, That F.5.and F.N. reſcouled the party. 
Its good without addition : For no Statute nor 
Book will compel the Sheriff to give Additions 
in this Caſe. And the Reſcouſers which were 
preſent were Committed to the Fleet , Winch. 
Rep. p.10. 


If the Sheriff retorn, That the party himſelf, 
ſimulenm ].S.& J.N. made the Reſcous. It was ſaid 
it was not good; becauſe there is not any Aver- 
ment that F.S.and F.N. reſcued him. And if it 
had been , that J. S. ſimulcum N. reſcuſſerunt A. 
it is not good againſt F. S, becauſe it is reſ- 
cuſſerunt, which is Inſenſible , X4ich. 14 Car: 1. 
B. R. - 


' Retorn of a Reſcous was excepted to, becauſe 
it is faid quod adtunc & cuſtodia ballivi ceperunt &r 
reſcuſſerunt ; hd doth not ſay, & quilibet eorum 
reſcuſſit. Sed non allocatur: For it ſhall be in- 
tended all of them did it ; and tho” their Fines 
are ſeveral, their Offence ſhall not be intended 
{o, 2Keb.4.36.Le Roy verſus Suffeild. 


Reſcous was retorned by a Sheriff upon Ar- 
reſt by ſpecial Bayliffs 44: wice, ( ſcilicet) That 
Cooke and ſeven others made Afault upon the 
Bayliffs, &c. and the party Arreſted cepit &* 

[ 


duxit, # 


Chap. 20. Of Reſcous, 287 


abduxit, where it ſhould be teperuns & abduxe- 
runt. Per Cur*, The Retorn is good againſt 
Cooke ,, and void againſt the reſt ; and Cooke 
(againſt whom the Capias ilſued) was admitted 
by his Attorney to make fine, which was6 s: 8, 
Lit Rep.p-2. 

A Bayliff of a Liberty hath Retorn of Writs, Reſcue 
and therefore a Reſcous made from him muſt from 2 
be retorned , to be out of his hands. But oy one 
Reſcous made from the Sheriffs Bayliffs, muſt be ,,*57h 
expreſſed to be out of the hands of the Sheriffs rerorncd. 
Bayliff 3 for the Bayliff is but the Sheriffs Ser- 
vant. But as to this laſt, ic is not Law, wide 
ſupra, Stile's Rep.4.17. 

The Retorn being made by the Bayliffs of a 
Franchiſe, and ſaying e cuſtodia ſua, is not good, 
unleſs he ſaith met, 2 Keb. 177. Le Roy verſus 
Claypoole. 

The Sheriff made a Warrant Balivs ſuis, to 
arreſt ſuch a man , and the Bayliff of the Li- 
berty retorns a Reſcous ; yet its good, Marſh.Rep. 

25» 
: R. and W. were retorned by the Sheriff, to 

have made a Reſcous upon ſuch a Baylitf, to 

whom , he dire&ed his Warrant to execute his 

Writ. Per Cur. This Retorn is inſufficient, be- 

cauſe it doth not appear that the Bayliff had 

Retorna brevium, Which ought always to be men» Reſcue 
tioned on the Sheriffs Retorn. And this muſt be&#&ybe 
ſo, if he retorn it as the Retorn of a Liberty : % of 
But here in the principal Caſe he retorns it ing, 
his own Name, wherefore it ſhall be intended Reorned 
it was his own Bayliff; and tho? he name him by the 
in his Retorn, as Bayliff of a Liberty , yet that $b*#- 
is but a void addition , Cro. El. 750. Fady Ruſſel 

and Wood, | 


Tho' 


The Office and Duty of Sherifſs,&c; 


Tho? the Sheriff arreſts a man within a 
Liberty in the ſame County of which he is 
Sherift , and the Priſoner is reſcued , yet the 
Reſcous is unlawful ; becauſe the Arreſt is good, 
and its no Offence unleſs it be to the Lord of the 
Liberty, Yelv. p. 51. Winch's Caſe , cited in Wool- 
freſton*s Cale. | | 
Retorn of Retorn of a Reſcous or Mean Proceſs wa 
Reſcous quaſht, becauſe it ſaith ad Largum ivit quo voluit, 
Por and not ad Largum quo voluit we permiſer', 2 Kei. 
318, Le Roy verſus Liſle. 
—_ of Retorns of Reſcous, wid.Dalton 1 15, 
216. 
Reſcoms. 


Of Laying the Aion, Declaration and Pleadings. 


A Warrant was from the Sheriffs to the 
Bayliffs of the Liberty of Pomfret , who di 
By Baylif Execute ir, and there was a Reſcous: And the 
of a Li- Bayliff may have the Action againſt the Ref: 
berry. Cuers in his own Name; but he failed in proving 
it to be a Liberty, and was Nonſuited,&c. And 

Note, He was put to it firſt to prove the Libe 
by Records. Fofter and Legard's Caſe at Tai 

Aſſizes. 

Arreſt in #B. broughtouta Latitat tempore Eliz. werſus E 
one Kings Who was ferved in the time of King Fames, and 
time, and E, reſcued himſelf, and the Reſcue was retorne 
—_ by the Sheriff of Eſex. Per Car. This is good; 
for a Latitat is within the Statute of 1 E4. 6 
and is not loſt or abated by the Demiſe of tht 
Queen: For its not any Original Writ, but is in 
the nature, of an Execution,grounded on a Record 
precedent, wiz. upon a Bill of Middleſex, 1o that 
Latitar, the Latitat ilſues upon a Suit depending ; and the 
the nature Arreſt was good, and ſo the Reſcous, Telv. Eve 
*  rard and Black, * 


ut 15 10 
Record 
{o that 
nd the 
v. Eve 


In 


Chap.20. Of Reſcous. 


In the Declaration the time of the Arreſt muſt How to de 
be ſhewed upon which the Reſcous is ſuppoſed to*Þ** 


be made ; and it muſt be ſhewed, that the Party 
Reſcouſed was in Cuſtody of the Serjant, or She- 
riff from whom he was reſcued, S:iles Rep. 432. 
Gough and Cann. 

he Plaintiff Declares , Whereas one S. was 
indebted to him by Bond in 3001. and for Nox- 
payment he Sued a Latitat out of the King-Bench 


. directed to the Sheriff of, &c. to Arreſt him, re- 


tornable at ſuch a day, intendingupon his ap- 

rance, and Bail put in according to the 
Courſe of the Court, to Declare againſt him,(and 
ſhews the Courſe and Cuſtom of the Courr, that 
he upon appearance ſhould put in good Bail, 
that if Judgment were had againſt him he ſhould 
ſatisfie the Condemnation , or render his Body 
in Execution) That he delivered the Writ to the 
Sheriff of Not:?, who made a Warrant to the 
Bayliff of the Kings Liberty of Newark to ex- 
ecute it; which Warrant was delivered to 
the L. Depury of the Lord Burleigh, Ballivi Li- 
bertar” Domini Regis Wapentagiy [ut de Newark ; 
who by force thereof Arreſted the faid S. Thar 
the Defendane reſcued him out of the Cuſtody 
of the ſaid Deputy, and he Eſcaped, &c. Errors 
moved in the Exchequer Chamber. 

Firſt, Becauſe the Cuſtom of the Kings-Bench 
is alledged to be, that if any one Arreſted comes 
ſub Cuſtodia Vicecomit?, he thnall putin Bail, which 
is not ſo, for he ſhall be in C«ff:? Marr? and no 


of the Cuſtom of the Court is ldle. 


U Secondly, 


Cuſtom of 


- , "Ml gf"7 . the Court 
Declaration can be againſt him /u5 Custodia Vice-,, purting 


comitis. But non allocatur, that which is alledged in Bail. 
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That he . Secondly, It is ſaid , he was reſcued from 
I the Deputy of the Bailiff ; where it ought to 
My of have been from the Baliff himſelf , or from the 
the Baylif Sheriff: Sed non allecat”, for there is a diver- 
of a Liber. ſity in this Caſe, which is an Action on his 
ty, good. Caſe , wherein he ſhall ſhew the Truth, as in 
Diference 14; weritar? it is, and not as it is upon the Re- 
Aion on £0rns of Reſcues and Inditments, which tay ic 
the Caſe,, 15 done to the Sheriff or Bayliff himſelf, Cro. Far. 
and Re- 241 Kert and Elws. Like the Caſe of Burgb and 
torns and 4pJezon Sheriff of Eſſex , Lanes Rep.70. Meſme 
—_ Caſe. In that Caſe it was declared , That the 
Bayliff of a Liberty arreſted the Party, and de- 
livered him to the Sheriffs Deputy, and that he 
reſcued him from the Sheritts Deputy, Dzer 244- 
And Judgment pro Querente in that Caſe, and in 
Lanes Rep. p. 70. Burgb and Ap/eton's Caſe, in the 
ſame Caſz faith, that the courſe of the Kings- Bench 
is always {ſo in Retorn of a Reſcous, to be out of 
the hands of the Deputy Baylitt ; notwithſtan- 
ding Dyer 7. El. 241. And the Declaration was 
held good, that he ſued an Alias Capias, withour 
mentioning a Latitat , before this Arreſt was 
made by the Deputy Bayliff of Newark. But 
the main Queſtion was, Becauſe it doth not ap- 
pear, that the Bayliff had a Power in his Patent 
No wf-hne © make a Deputy Bayliff, 
apena Tore, Th2 Action is brought in Sufolk againſt the , 
tious Ar- Sheriff of Suffolk, for Arreſting the Detendant in 
ref. the firſt Action upon a Capias Utlegat* and ſut- 
fering him to Eſcape, and the Defendant in the 
firſt Ation is named of S. in Com? Norfolk, and 
the Arreſt is ſuppoſed apud S. pred fo the Ar- 
reſt is ſuppoſed in the County of Norfolk, and 
then ic is Tortious, and there is not any Eſcape 
thereon. Per Curiam , its an incurable Error, 
Cro. Eliz,, $87. Eden and Floyd. 


In 


Chap.20. Df Reſcous. 29k 
In Action 'or Caſe on a Reſcous, The Plaintiff Declara- = 
declares, that 4. was indebted to hint by Obli. 5% of Ar- 
gation of 20. and that he Sued a Writ againſt ,, —_ 
him dire&ed to the Sheriff of Cormwal, to take at is; the 
A.&c. and that the Sheriff x 04.6.Car. Arreſted ſame gay 
him at L. in Com? Cornub? and after the Defen:- (bing 208 
dant at Weſtminſter, the pred” 1 die Ofob. re- —_ mn 
ſcued him out of the Cuſtody of the Sheriff ena” rt 
and on non culp? Verdi and Judgment werſ, ©" 
Que he brought Error and Afligned this 
for Error, for that it was impoſible he ſhould 
be arreſted at Z. and the ſame day be reſcued 
at Weſtm' (200 Miles diſtant,) yet the Court will 
not intend it to be impoſſible. But however, 
ſee what Reaſons the Plaintiff ſhall have to aſſign Er- 
ror on his own Declaration , 1 Rolls Ab. 523. Ken- 
dal and Kendal. 
Treſpaſs and Aſſault laid and tried in Somer- 
ſetſhire, the Defendant juſtified by Warrant to 
the Sheriff of Dorſet, and that the Plaintiff endea- 
voured to reſcue himſelf, and Ifſue de injuria ſus 
wee Gold . after Verdi& prayed Judgment , 
uſe within the words of 16 and 17 Car.2.c.5. 
there being three Judgments in the Point. W#:/e 
and Adderly 'in C. B. Trim. 26 Car. 2. Croft and Tryvl hal 
Winter, and Croft and Bays * Bur the Court were be where 
not ſatisfied with theſe Judgments, and reſolved the cauſeof 
that the Statute intended theTryal where the cauſe Aion 
of Action ariſeth. But there was a Replead?, be- ou 
cauſe the Defendant Traverled ab/que ber, that 
he was Guilty aliter vel alio modo. "I'he reply was 
he was Guilty alter & alio modo , which was a 
wild liſue, 3 Keb.552,612, Ma#ers and Wood. 


U z Pleading. 
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Pleading. 


A In AQion on the Caſe on Eſcape upon mean 
bercen) Proceſs. Defendant Pleads a Reſcous ever fince, 
pleading 6 Car, 1. It hath been held a good Plea. Per Cur 
Reſcous in Tf it be retorned, its a good Plea, and it need 
Devr on not be averred in the Plea that it was retorned. 
_ But in Debt on Eſcape irs no Plea , 3 Keb. 513. 
' Hill and Mountague Bayliff of Weſt. 
If not In Action on the Caſe for a Reſcous one may 
Guilty may Traverſe, &c. but Quzre, if not Guilty may be 
x "ap ol pleaded to the Sheriffs Retorn of a Reſcous, 1 
riffs Retorn X49 258» Raſt. entr? 580. le Roy verſus Mayor of 
of Reſcous, £267 eford. 

Scire fac” to have Execution of a Judgment 
in Debt. Defendant Pleads , That at another 
time the Plaintitf had ſued Execution by Capia 
ad ſ[atisfaciend*,and that he was taken thereupon. 
Plaintiff replies, True it is, he ſued a Ca. /a. and 
the Defendant was taken thereupon, but he pre- 
ſently reſcued himſelf and eſcaped. Replication is 
good, As there is no cauſe for the Defendant to 
to have. Audit” Querela when he is eſcaped and 
eaken again, unleſs it be for a voluntary permil- 
ſion by the Sheriff, ſo there is not any bar for 
the Plaintiff to have new Execution ; And tho 
ts no good Retorn on a' Ca. ſa. that the Defen- 
danc reſcued himſelf (for the Sheriff at his 
own peril ought ro have kept him ) nor any 
Plea in Debr on Eſcape; yet the Party himlfell 
ſhall never take advantage of his ownTortious AQ, 
And Scire fac! after the year is well maintain- 
able, Crs, Car. 240, 255. Robinſon and Clejton, 
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Of Reſcous. 


Venue. Verdift. 


Chap.20. 


AQtion on the Caſe on Reſcous is out of the 


.. Common Rules of the Court to alter the YVenze. 
« But its in the diſcretion of the Court on cir- 


cumſtances to alter it, as Action brought againſt 
a Bankrupt may be brought in the County, or 
here where the Commiſſion is awardec', 
Where a Man may lawfully reſcue himſelf, 
I Keb.345. 
There is a difference between a Warrant 


Record, and a Warrant or Authority in Law, ,, 
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of Where 2 
an may 
ſcue him 


for if a Capias be awarded to a Sheriff to Ar- (Gf ang 
reſt a Man for Felony, albeit the Party be in- where not. 


nocent, yet cannot he make Reſcous. But it the 
Sheriff will by Authority which the Law gives 
him Arreſt any Man for Felony who is not 
Guilty, he may reſcue himſelf, Coke 1 1». 
IG1. 4. 

Note, Four Nobles Fine , is a general Fine 
impoſed fora Reſcuer, Sir Thomas Jones p. 198. 

In Debt ſur Eſcape verſus Vic. Plaintiti de- 
Cclares, That F.S. and his Wife were in Execu- 
tion, and that ſhe eſcaped. On ni debet ſpecial 
Verdi& ſound , that the Baron was in Execu- 
tion and that he eſcaped ; and further, that the 
Wife was not taken in Execution, (being for 
Debt contracted before Coverture.) Yer Judg- 
ment pro Quer. the Verdict was not in thz 
whole perſuant to the Declaration, becauſe they 
found the Hubband Eſcaped, 1 Siderfin 5. Reberts 
e&:d his Wife again} Herbert. 

In Action on the Caſe upon a Reſcous and Ef- 
cape : The Jury find th: Debt dueto the Plaincii!, 
the proſecuting the Liar for ris Caule , the 
making the Warrant hereunon to the Sheriff, &c. 
Cro, Fac. a $85. Hodres 6nd Alark, 

J th _ U 2 CHAP. 


The Office and Duty of Sheriffs,&e, 


CH AP. XXI. 


Of Eſcapes. Some Maxims and Diverſities premiſed, 

Eſcapes, as to. Mean proceſs, and as to Execution, 
What ſhall be or amount z0 an Eſcape of a Pri- 
oner out of Execution , or not. Of Eſcapes in 
reſpelt of the Old and New Sheriff , and of the 
Priſoners being. delivered over. What thing or 
att ſball excuſe an Eſcape , or in what Caſes tbe 
Sheriff or Gaoler ſhall not be Anſwerable for an 
Eſcape. Of Erroneous Proceſs. Where the Eſcape 
of one ſhall not be the Diſcharge of the other ; 
and where he oiher ſhall bave Audita Querela, 
or not. Afions of Debt, or on the Caſe , by the 
party againft the Sheriff for an Eſcape, and who 
ſhall have ſuch Aion, To whom it ſhall be ſaid 
&@n Eſcape, or not, at Eleftion. 


Of Eſcapes. 


SCAPE is where one that is Arrefted, or 

Impriſoned oh the Arreſt , comes to liis 
Liberty before he is delivered by Order of 
Law. 


But before I treat of Eſcapes, it will be very 
advantagious for the better underſtanding 
thereof, to ſet down fome few Diverſities, which 
will help to ſettle ones Judgment in reading 
and conſidering the Caſes enſuing. 


Diwverſities. 
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Of Eſcapes. 


Dzverſities. 


1. Between a Negligent, and a Voluntary or 


Permiflive Eſcape. A Permiſlive or Volun- 
tary Eſcape is by the aſſent, privity and know- 
ledge of the Sheriff, Gaoler, &c. Vide poitea, 
Where the Priſoner may be retaken or not. 


2. Between anEſcape on Mean Proceſs, and oft. 


Execution. In Eſcaps upon' the Arreſt by 
the ſame Proceſs; as a Cap' ad reſpondend”, 
the Wric ought to, ſurmize ad largum ire 
permiſit, & non comparuit ad diem ; becauſe the 
party was Bailable , and the Sheriff might 
ſuffer him to go at Large. Aliter, if the Ar- 
reſt be upon Execution 3 as a Cap. ad ſatufac. 
There permiſit ire ad Iargum is good enough. 
Noy 72. Sheriff of Nottingham*s Caſe. Vide 
infra. 


3- Between an Eſcape for Debt, and for Felony 


or Treaſon. 


4 Between an Eſcape by a Sheriff or Bayliff, 


and an Eſcape cauſed by. Reſcouſerss. A 
Reſcouler ſhall be charged with the Debt. 
The Sheriff or Baylitf for a Negligent Eſcape 
ſhall be charged with che Damages only in 
the ſame Plea, as tha Writ ſuppoſech , and not 
with the Debt, Lanes Rep.p.70. 


5. Between an Eſcape inFaR, and an m_—_ in 
tody 


Law: As where a man may be in Cu 
without actual Arreſt. 


V4 6. Between 
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6. Between Error in 'the Proceedings and a 
Nullity of the Record, and how the Sheriff 
ſhall take advantage of either, 


7. Between an Eſcape in the Life of the Teſta- 
tor, and an Eſcape in the time of the Exe- 
cutor , upon Execution in the time of the 
Teſtator. 


Note, If Judgment be *Reverſed before Aion 

of Debt brought for an Eſcape out of Execu- 
tion, the Action is gone, 1 Sand.38. Jones and 
Pope, 8 Rep.1 4.2. Dr.Drury's Cale. 


Note, It was ſaid by Twi/den, in 16 Car. 2. B.R. 
© The occaſion of ſo much liberty in the 
* Marſhalſea is, that the Marſhal is not charg- 
«£ able buc by Bill, which muſt bear Teſte in 
©Term time ; and ſo in the former Term the 
©*party is not Eſcaped: And by the firſt Day 
* of the later Term the Priſoner generally is to 
F return to Priſon, and ſo no remedy for the 


* party, 1 Keb.7 94. 


Of Eſcapes as to mean Proceſs. 


Wheres Whena man is in Cuſtody of the Sheriff by 
be :- 7 Procels of Law, and another Writ is delivered 
Cuſtody fo him to take him, preſently in the Judgmene 
withour of Law, he is in his Cuſtody withour aQtual 
actual Arreſt, quia Lex non pracipit inutilia, as A. recove- 
Arreſt, an pod in Debt ; Detendant was Outlawed, and 
Action tor =aage* . 
the Eſcape #fr_the year the Plaintiff procures a Capias 
ſhallbe #tlap? and delivers it to the Sheriff of London, 
good, after the Serjeant Arreſts the Detendant to an- 
iwer I. $, betore the Sheriff, the Plaintiit my 
the 


» an- 
livers 
the 
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the Sheriffs Warrant to the Serjeant (who had 
the Defendant in his Houſe) to Arreſt the De- 


' fendant, the Serjeant refuſeth, and after the She- 


riff ſuffers him to go at Large ; Plaintiff broughe 
Ation againſt che Sherif, ſuppoſing he had Ar- 
reſted him, and Defendant plead non permiſit, &c. 
5 Rep. Froſt's Caſe. 

By Windbam in Benſkins Caſe , by Law the 
Bayliffs ought not to hurry away any immedi- 
ately to Priſon , bur he may call any other per- 
ſons in aid, and ſo may commit the Priſoner to 
them. 1 Keb. 483. Benſkins Caſe. 

If by aſſent the Sheriff ſutfer me to go at Large 
no Action lies for the Eſcape. | 


Of Eſcape out of Execution. 


What ſhall be ſaid an Eſcape of a Priſoner out of 
Execution for Debt or net. 


If a man in Execution be ſuffered togoatLarge 
for a time out of the County, and to returnagain, 
and this upon Bail or Mainpriſe, yet this is an 
Eſcape, for he ought to be kept in aria cuſtodia. 
So if he be ſuffered to go at Large to any place 
within the County , and to return again, ſo if 
he be ſuffered to go at Large within the ſame 
Town where the Priſon is, it is an Eſcape, tho, 
he retorn within his time. Plowd. 36. b. Platts 
Caſe. 3. Rep.4.4. Boynions Caſe. Hob. p.173. Earl of 

eX» R 

The Caſe was, A. recovered upon a Plaint in 
Lindon againſt B, and had him in Execution in 
Ludgate. A.died Inteſtate. B. was permitted by 
the Keeper of Ludgate to go at large into South- 
wark with . S. Servant ot the Keeper , and by 
the Command ot the Keeper. The Admini- 

ſtrator 


o 
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ſtrator of 4. brought Debt againſt the Sherif 
of London upon the Eſcape. Per Cur. It was 
Eſcape. He that waited upon him into $. 
could not be Officer to the Sheriff of London, 
and ſo he had no Keeper : For the Power of x 
Sheriff does not extend beyond his own County, 
unleſs in Special "Cafes. And the party might 
have Action of Falſe Impriſonment againſt him, 
tho' the Baſtom or Servant waited on him there; 
being Voluntary, Dyer 166. accord. 

If the Sheriff removes his Priſoner out of the 
County without being commanded, *its an Ef. 
cape, and if he remove Priſoners for eaſe and 
delight in the ſame County,it is an Eſcape, asa 
Pritoner went to a Bearbaiting with his Gaoler in 
the ſame County, and it was adjudged an Eſcape; 
fo if the Sheriff permit his Priſoner to go to work, 
'its an Eſcape. Herly. p. 34- 

To lutfer a Priſoner co walk in the Town, 
tho with a Keeper, is an Eſcape, unlefs it be upon 
a Habeas Corpus from a Court of Juſtice Hob, p. 
202. If the Habeas Corpus bear Teſte in the ,end 
of ons Term retornable in another, this Writ 
will not warrant the Priſoner to go at Large in 
the Vacation, Hob. ibid, Balden and Temple's Caſe; 
for tho the Sheriff may remove his Gaol 
from one place to another within his Baybff-wick, 
yer he mult keep it and his Priſoners within it, 
and not ſuffer them to go at Large out of the 
Priſon , tho he himſelf be attending on them, 
without an Habeas Corpus from ſome Court 
of Juſtice. And ler Keepers of Priſons be- 
ware when they receive an Habeas Corp. from the 
Chancery or any other Coure bearing Te#e in 
the end of a Term to have the Body of one in 
Execution in the Court the next Term, that they 
do not by Colour of ſuch Writs ſuffer the party 
togo at Large all the mean time (as it is ſome- 

times 


* 


7 
Sherif 
was 
0 $ 
London, 
er of x 
;ounty, 
might 
t him, 
there; 


of the 
an Ef. 
ſe and 
C, aS2 
oler in 
cape; 
work, 


own, 

upon 
Hob, p. 
e end 
Writ 


'ge in 


; Caſe; 
Gaol 
wick, 
in it, 
f the 
hem , 
ourt 
; be- 
1 the 
fe In 
IC In 
they 
arty 
IMe- 
1mes 


Chap.2 1. Of Eſcapes. 


times practiſed) for the Writ warrants no more - 


than that he be brought out of Priſon only for 
that purpoſe, and only for ſo much time as in 
Judgment of Law as ſhall be convenient and 
neceliary for the Execution of the Writ and- no 
more, which in privilegiis odiofſis muſt ever be 
ſtrict, 


\ 


By Hales in Lutterel and Moſedells Caſe , an Habeas 
Hab. Corpus out of that Court to which the party ©92w- 


is a Priſoner doth juſtifie the Gaoler in Afliſe- 
time, but otherwiſe if it be out of any other 
Court; but out of which ſoever, if the Authority 
of the Writ be-Executed either in Time or 
Place at the pleaſure of the Gaoler or — 
its an Eſcape, as being carried a month befo 

the time, and ſtaying a month after ; alſo the 
Habeas Corpus being at a place and day certain , 
*its no pretence of ſtay at any other places, or 
witra,to ſearchWritingsor to ſpeak with Witneſſes, 
and immediate is a convement tims withour 
wilful delay, ſo is Mod. Rep. 116 tho the Sheriff 
be not bound to bring the Priſoner the dire& 
way, yet he ought notto carry him round about 
a great way,for the accomodation of the party, 
if hedoitis an Eſcape. 3 Keb. 305. Lutterell and 
= Saſs Caſe, and Mod. Rep. 116. Moſedell's 

& 


But upon this Point of the Priſoners being ſuf. Diverſiy. 


fered to go at Large, there is a diverſity to be 
well heeded. And that is, 

- Between one in Execution within the Fran- 
chiſe or County where the common Gaol is , 
where the Office of Sheriff or Bayliff extends, 
for there if the Sheriff, &c. aſſent that one in 
Execution ſhall go out for a time, altho he re- 
torn by the time, , or it he ſuffer him to goat 
Large by Bayl or Baſton, it isan Eſcape, Bur 

when 
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The Office and Duty of $heriffs,&c. 
when the Sheriff, &c. is commanded by Writ to 
have the Body at Weſtminfer, he may be a Keep- 
er of him in another County as in the Caſe of 
Bennet and Halſey Mo.—— 3.Rep. 44.Boyſton's Caſe, 

The Plaintiff was taken in Execution by the 
Sheriff of B. and by an Hab.. Corp, he was 
brought to Smithfield by the Gaoler of B. and 
there at eight a Clock at night the Priſoner went 
into Southwark and none with him , and there 
continued all night , and the next morning he 
retorned to Smithfield to his Keeper, and there 


Recipiend", red with him till the retorn of the Writ 


Habeas 
Corprus ad 
Teſtificand* 


at which day he brought him to the Lord Chief 
Fs/ ices Chamber at Serjeants Inn, and he retor- 
ned his Writ, and the Chief Fuſtice committed 
him to the Marſhalſez , and it was adjudged to 
benoEſcape in the Sheriff, ſo in Burton and An- 
drews Caſe. Mo. Rep. Bennet and Halſey. 

For the eftet of the Writ is performed to have 
him there at the Uay, and the Writ does not 
command him to bring him the uſual way, bur co 
have his Body atthe day , and fo if one be She- 
riff of two Counties and had Arreſted two by 
two ſeveral Capias in two Counties, he may 
bring one into the other County to have them 
both at Weſtminſter, and may bring them the ſu» 
reit way. 

If a Gaoler on an Hah. Corp ad Teſtificandum 
bring one whom he had in Execution to be a 
VVienefs, by Tw:i/den, it is att Eſcape, and fo has 
been adjudged. In Rolls his time, the Court was 
moved for an Hab. Corp. for a Priſoner in the! 
Kings-bznch, that he might be a Witneſs in a 
Cauſe in Darby Shire at the Aſſes, but it was de- 
nied ; but he faid he knew it granted for one to 
bea Witneſs at a Tryal at Guild Hall, but at the 
Chargcs and Peril of the party, for whom he 
was to be a Witneſs if he Eſcape 1 $name 

An 
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Andin 24 Car..2. B. R. Adam's Caſe, the Court 
granted an Habeas corpus for. a Priſoner in the 
Marſhalſes to Teftifie in a Cauſe in Middleſex. 
But Hale Chief Juſtice ſaid , He would never 
grant it in his Chamber , being but a private 
Perſon, and the party may eſcape , which would 
be remedileſfs, Siderfin p.1 3.Fitz-Teffreys. 


If one be in Execution in the Fleet , or other The King 


place, at the Suit of the King, orof a Common 
perſon, and the Warden or Gaoler (by the 
Command of the Lord Chancellor or Treafurer) 
ſuffer him to go into the Country with a Keeper 
to gather Money, the ſooner to pay the King 3 
and he goes accordingly, and returns to Priſon 
again: yet this is an Eſcape as to the Common 
perſon ; for the King himſelf cannot Licenſe a 
man td go ſo at Large , Dyer 12 & 13 Eliz. 
297. 

If one be in Execution at the Suit of the 
King in the Fleet, the Warden may ſuffer him 
to go tohis Counſel with his Keeper. But not 
ſo in theCaſe of a Common perſon, Savil”s Rep. 


p29. : 
». A manis in Execution for Debt,and a Woman 


being Warden of che Fleer marries the Priſoner, 
Thisis an Eſcape; for that he cannot be his own 
Prifoner, nor a Prifoner to his Wite. 

So if the Sheriff or Gaoler marry a Woman 
that is in Execution for Debr, 

Sir Gerwas Clifton's Caſe, cited 1 Leon. 237. in 
Offley and Saltington's Cale was, He being Sheriff 
ſuffered one in Execution and in his Cuſtody to 
g0 and ſeeaPlay ; and the fame. was adjudged 
an Eſcape, and the party could not be in Execu- 
tion again, 


This 


cannot 
Licenſe 
one to go 
at Large. 
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Habeas This Caſe was referred by the King to the 
Corpus in Judges, Trin.1t Car. 1. Whether in regard of the 
_ Plague Hzibeas corpora may be granted for the 
Plague. Priſoners in Execution in the Priſons of the 
Kings-Bench and Fleer, upon Judgment in the 
Common-Bench and Exchequer ;, and it was Cer- 
tified by them to the Lord Keeper, that if upon 
Habeas corpus granted the Gaoler fuffers the Pri- 
ſoners to go at Large with a Keeper or Baſton, 
that this isan Eſcape , and that no Habeas co 
ought to be by the Law for this purpoſe , which 
the King well approved of. 
And in primo Caroli the Priſoners in the Fleer 
petitioned the Parliament, that they may have 
Habeas corpora in the Vacation, in reſpe& of the 
great Plague in Loxdon ; but the Parliament 
- pang not aſſent to it , becauſe againſt the 
W. 
Execution A Capias ad fatisfaciend' is ſerved upon one, who 
ſerved 55 4 Priſoner for Felony, and Indicted, and,Ar- 
he.” raigned, and found Guilty, and afterwards 
Priſoner Eſcapes. Debt lies againſt the Sherift; for the 
for Felony, Execution was well ſerved upon him, and altho? 
and then his Body was at the Queens pleaſure; yet he 
an Eſcape. ſhall not take advantage of his own Tort , but 
he ſhall anſwer the Suit or Execution of a 
Common perſon, Cro. El. 165, 5197. 1 Leon. $7, 
: 2.36. Ognel and Paſton. 
Delivery TheSheritf delivers the Priſoner upon a void 
of 4x. Audita querela, This is no Eſcape, and there the 
dits Que- Priloner may be taken again in Execution , Mo, 
rela is no 34.4-2.479.Collins's Caſc. 
Elcaps. But if a Scire facias had in it the words of 
Audita querela, its againſt Law, and its an Efcapo 
if the Sheriff deliver the Priſoner upon it, 1 Roll. 


Rep.383. 
A 


Chap.z1. © Elapes. 393 


Caſe. 
If a man recover againſt Baron and Feme, and 
take both in Execution, and after the Wife is, * 
ſuffered to Eſcape; tho* the Husband continue g{cape of 
in Priſon, yet Debt lies upon this Eſcape againſt the Wite. 
the Sheriff, in which all the Debt ſhall be reco- 
vered; for this was the Debt of the Wife, and 
ſhe is as fully in Execution as the Husband : And 
Debt lies on it as well as Action on the Caſe. 
So it the -Feme be only taken in Execution , 
2 Bulſtr. 32.0. 1 Roll. Abr. $10. Dr. Sutloff and Sir 
G.Reynel , 3 Bulſftr. 150. 1 Roll. Rep. 204, 205+ 

Cro. Fac.657. Whiting and Sir George Reynel. 


Where the Sheriff ſhall be ſo chargeable with a | 
Priſoner, as to Eſcapes ; Where the Aion will lye, 
and in what Caſes not. 


The Entry of a Committitur upon the Roll 1, reſpeRt 
ſhall not charge che Marſhal tor Eſcape (if there of the 
be any after) tor then it ſhould bs in the power Entry on 
of every Attorney to charge the Marſhal. AID & 
Committitur was Ruled to be vacated , to the in: ,;;,,. 
tent the Plaintiff ſhould be at liberty to take out 
what Execution he will, But if che party after 
ſuch Committitur entred be in the Marſhals Cu- 
ſtody, and then eſcape, the Marſhal ſhall be 
charged for Eſcape, Siderfin 220. Couny and 
Facob. 

Therefore let the Student beware of the O5i- 
nion in Keble ( 1 Keb. 775.) in this Caſe of 
Conny's, where he tells you, the Entry of a Com- 

mitunur 
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mittitur alone is [ufficient to charge the Marſhal, 
as in Execution for Eſcape of a Priſoner, without 
actual proof of his being in Execution. But the 
better Opinion is in 1 Keb.375. in Pettyware and 
Hamſon*s Cale. 

The Courſe has been always of late, that in 
caſe Committitur beentred on Record, yet it muſt 
be proved he was in Cuſtody ſince that time; 
becauſe it is the uſual Courſe to enter a Commir- 
zitur againſt every Defendant, tho? he be upon 


il. 

Wherefore the Court ordered the Marſhal 
to ſhew, whether one were in Cuſtody or 
not. 

Capias ad ſatufaciend was delivered to the 
Sheriff werſws F. S. and after the Sheriff did 
arreſt F. S. by force of a Capias Utlagat?, and 
then the party in the Capies came to the Sheriff, 
and prayed that the party may remain in Execu- 
tion for his Debt alſo. And the Sheriff ſuffers 
him to goat Large , and upon both Writs Re- 
torned Non eff inventus. Per Cur. The Sheriff 
was not bound in point of Eſcape to detain the 
Priſoner for the Debt of the Plaintiff in Eſcape; 
and it is not like where one is in the Fleet for 
Execution, there, if other Condemnations in 
other Courts be Notified to the Warden of the 
Fleet , he ſhall be chargeable wich them all, 
I Leon.263. 

Scire facias lies not on the Eſcape of a Bail, 
if no Scire fac iſſued out againſt him; for the 
Sureties ought not to be taken in Execution pre- 
ſently. The Condition of Recognizance 0 
Sureties is, That they bring in the Detendant, 
if he be Condemned, or to pay the Debt. Now 
if no Scire fac* iſſues out againſt him, the Surety 
being taken cannot plead the Releaſe of the 

!2intiff, or the death of the Detendant in —_ 
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Diſcharge, as he might do upon: Sc; —_ 
2 Leon, £29. Devered oy Ratdf Rs new 


Of Eſcapes as to the Old and New Sheri | 
Delivering = xp — 


The Sheriffs of London by Indent eli ” 
over F.S. (in Execution at the Suir of pm = youg : 


ſeverally) and only mention the Executi 
A. 7. S. eſcapes; B. brought Debe rs 
ancient Shetitts on this Eſcape. It well lies : 
For he cannot be in Cuſtody of the New She- 
rifts for this Execution ; becauſe they were not 
charged with this Execution , and the fault was 
in the Old Sheriffs that they omitted this Exe 
cution of the Plaintiff in their Indenture: and 
the Eſcape began eo inſtante that the Ancient 
Sheriff delivered the Priſoner to the New . for 
then they ceafe to have the Cuſtody of him 
and alchough he remain in the Rules of the 
_ P » its an Elcape in Law, 3 Rep. Weſt by"s 
The Old Sheriff Arreſted ane 1 tat, 
at theday Rerorned Ee nd Lathe 
in exit ab Officio ſuo delivered him to the Ney 
Sheriff, as a Priſoner for this Cauſe , and - 
New Sheritf ſuffered him to go ar Large. Tl > 
is an Eſcape inthe New Sherift,and an Aion of 
the Caſe lies againſt him ; and tho? the othe 
Sheriff retorned Lavguidus, &c. yet this 15 it 
may to the Plaincitf, he remains ne 
_ dn: - 3 30. King verſus Sir Eu/ebius 
If the Sherift takes a man in I \ | 
after a New Sheriff is made - pays = 
other Sherift delivers over, the party who was 
in Execution elCapes. *Che New Sheriff is not 


X chargable 
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Ghargable for this Eſcape, but the Old Sheriff; 
for the New Sheriff is not chargable with any 
Priſoner before delivery to him, 2 Rel. Abr.4.57. 
Sheriff Skinner's Cale. 
One in Execution is willingly let go-out of 
Priſon by the Gaoler , and then came into the 
Gaol again ; then a New Sheriff is, and then he 
[makes Eſcape. : 
'-' By Hobart, on a Trial at Guild-Hall, the New 
' Sheriff cannot be chargable with him, nor 
' anſwerable for him, as in Execution 3 for the 
| Execution by ſuch Eſcape was utterly diſcharg- 
ed. Neither can two Sheriffs be Anſwerable 

- ſimul &* ſemel for two Eſcapes, out of one and 
the ſame Execution at the ſame time, Hob. 202. 
Sheriff of Eſex's Caſe. 


One taken in Execution on Ca. ſa. by the 
Under-ſherif, he took Money of him for the 
Execution and let him go: Then the Sheriff 
dies and a New Sheriff is, and the ſame Under- 
ſheriff ; and a new Ca. ſa. is taken out againſt the 
party, upon which he was Arreſted again, and 
eſcaped. 

- - By Hobart, the New Sheriff .is not Anſwerable, 
the- ſecond- taking in Execution being never 
lawful, Hob. p.202. 

If the ola Sheriff keep any Priſoner after he 
is diſcharged of his Office, its an Eſcape, 2 Leon, 
$4- Smallman and Lane. 

If one taken upon a Cap? Eſcape, and the 
Sheriff die, and a new Sheriff be made for the 
remainder of the Year; then the ſame perſons 
taken by another Cap? for the ſame Cauſe, and 
Eſcape : This will not charge the new Sheriff, 
Heb. p.2.02, 


It 


_ 
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If the Priſoner walk abroad and returns in 
the time of one Sheriff, and eſcape in the time 
of another Sheriff; this is no Eſcape in the times 
of the ſent Sheriff, Hob. 202. 

A. was taken in Execution in the time of the NewSherif 
Old Sheriff, and then eſcaped , and afterwards hill be 
in the time of the new Sheriff the Plaintiff charged 
again ſued a Scire facias againſt A. upon the ſaid "* — 
Judgment : Upon which Execution was awarded _ "al 
by Default, and thereupon iſſued a Cap. ad ſat. cution. * 
againſt A. by which he was taken, and eſ:aped. 

Per Cur, The new Sheriff ſhall be charged ; 
for tho? A. was in Execution , which was decer- 
mined by Eſcape in the time of the Old Sheritf, 
yet when new Execution was awarded againſt 
him upon his detaule in the Scire fac. the ſame 


; ſhall bind the Sheriff, out of whoſe Cuſtody he 


eſcaped, 1 Leon. pag. 3. Gibbert and Sir George 
Hart. ; 


What thing or Att ſhall Excuſe an Eſcape, or in 
what caſes the Sheriff or Gasler ſhall not be An- 
ſwerable for an Eſcape. | 


If the Sheriff Arreſt a man upon a Latirar or 0 

. - n Retorn 
other mean Proceſs, and the Priſoner is Reſcued gf Reſcous 
from him before he be carried to Priſon, and the on Mean 
Sheriff retorns the Reſcous againſt the Reſcouſers, Procels, 
this ſhall excuſe the Sheriff in Action (ur caſe upon ** —_ 
Eſcape , becauſe he is not bound neither is —_— in 
it convenient for him to bring a Poſſe comitat. ation of 
wich him to ſerve every mean Proceſs. But if Zſcape. 


the Sheriff bring himto the Gaol , an af er he 


is Reſcued out of Priſon , and he rerorns the 
Reſcous, yet this ſhall not excuſe the Sheritf, for 
he ought to keep his Gaol at his Peril. But if 
the Sheriff cakes a man in Execution, as on a Ca- 
Plas ad ſatisfaciend. and he is Reſcued before he 

2 brings 
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brings him to Priſou, tho he retorns the Reſ- 
cous, yet this ſhall not excuſe him, for that he 
isto take a Pcſſe Comitat. and the party cannot 
have a new Execution. Proby and Lumly. 


Now let us ſee whether , and how far errone- 
ous Proceſs ſhall excuſe the Sheriff. 

Thothe Proceſs of the Court be Erroneous, yet 
che Sheriff ſhall not be chargable on Eſcape;as if 
firſt Capias be by a wrong name,and the Teftatum 
by a right name; fo if one who is in Execution 
by a Capias ad ſatiſfaciend. on a Recognizance, 
thothe Capias is erroneouſly awarded, yet the 
Sheriff is Chargeable. Yet this is not Law,fora Ca- 
pias ad ſatisfaciend"lies on a Recognizance, as in ' 
Ognell and Paſtons Caſe. 1 Leon.2 Bulſt. 25 6.Key(ar 


and Tirrel. 


Diverſity. 


Divcrſity, 
wiere the 
Court has 
Jurifdi@i- 
on of the 


Cauſe, and 


where not. 


cape lies againft che Sheriff; as King/fon upon 


So of a Capias awarded without a - Fifac.Cro. 
Eliz.576. Conyers Cafe. Cro Eliz. 188 Buſhes 
Caſe. 


So that he is not to take advantage of Er- 
ror in the proceedings , otherwiſeit is where he 
can alledge a nullity in the Record z and if the 
Court award a Capias where it lies not to the 
Sheriff, by force of which he takes the party, 


and then ſuffers him to Eſcape,he ſhall be charg- 


ed, for he is not to diſpute the Authority of the 
Court, 

Another difference is, where the Court hath 
Juriſdiction of the Cauſe and where not ; where 
the Court hath Juriſdiction, and doth Miſaward 
Procefs, thisis bur Error : Burt if the Court hath 
no Juriſdiction and doth Miſaward Proceſs,there 
all is void, and the Sheriff may ſhew this in 
diſcharge of himſelf: As if a Formedon be com- 
menced Originally in B. R. or an Appeal in the 
Cemmon-Bench, all is void, and no Action of Ef: 


Hull 
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Hull is a limitted Juriſdition, and they hold 
Plea of a Bond made our of their Juriſdiction , 
and thereupon a Capias was awarded againſt the 
Obligor, who being Arreſted on it, Eſcapes, no 
Action lies againſt the Sheriff, and this is the 
difference in the Caſe of the Marſballſes. But 
this is more fully reported in Rolls Abrig. 2 Bulſt. 
62. Weaver and Clifford, Ognell and Parſtons Caſe. 
8. Rep. 24.3. Dr. Drurys's Caſe. 

Aion on the Cale is brought in B. R. againſt 
the Officer in an Inferior Court upon Eſcape, if 
the Plaintif declare that he brought an Action 
againſt I, S, in the ſaid Inferiour Court (as King- 
ſton upon Hull) on an Obligation made at Haly- 
fax in Com? Ebor' and does not alledge this to be 
within the Juriſdiction of the ſaid Inferiour 


of things ariling within the Juriidiction , and irought in 
the proceedings there were coram now Fudice, and Infrriour 
utterly void, of which the Officer ſhall cake ad- —_— 
vaptage in this Action for the Eſcape. yr eu "_ 

Upon the whole we may ſce that the Caſe. ,,ut be 
of Warren and Clifford is miſreported in Nel. p.4. alledged, 
where its ſaid, it was held by three Judges that to ariſe 
the Action did not lie, becauſe he was not a *b*<+ 
Priſoner by the courſe of Law, for he was in 
Execution upon a Capias ad (atiſfaciend. on a 
Recognizance, which lay not, but a Sc. fac. and 
theretore ſaith that Book, he being taken by my 
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ad [atiſfaciend. he is not a Priſoner by Courſe of 
Law, for the Law has not ordained any ſuch 
means to Arreſt him, and he being in Cuſtody 
without Warrant *its no Eſcap?. But this is a 
double miſtake , for a Capias ad ſatiſfaciend. has 
been adjudged to lie on a Recognizance , and 
if it did not, yet 'its but Erroneous Proceſs, of 
which the Sheritt ſhallnot take advantage. 

In Cafe upon Eſcape againſt the Sheriff of 
Lencafter for {uffering one M. W. to Eſcape out 
of Execution; and ſhews . a Recovery againſt 
him in B. R. and Cap. ad ſatiſfaciend. and a non 
eſt Invent retorned 3 and a Teſtatwm that he 
concealed himſelf in the County of Lancaſter, 


i pong anda Writ was awarded to the Chancellor of 


becauſe the NE County Palatine of LancaFer, that he ſhould 


| &', Warran: command the Sheriff- to take the ſaid I. M. ad 


! varies ſ@gi/faciend. &Cc. ita quod the ſaid Chancellor 
{| Fomthe ſhould have him , &c. and that the Chancellor 
ES * commanded the Sheriff that he fhould take th 
B Sheriff of {aid 24. ra qaod the Sheriff ſhould have him 
fl! Com. pal. coram fuſticiaritr, &c, and the Defendant being 


| | | Laneafter, Sheriff did thereupon Arreſt him, &c. Error 


was brought becauſe the Writ direged by the 
Chancellor to the Sheriff, was not warranted by 
the Writ dire&ed to him, for it varies from the 
command, for it ought to have been that the 
Sheriti thould have the Body before the Chancel- 
lor , :tagued that he ſhould have him before 
the Juſtices , Sed won allocar' for tha there 
be Error in the Proceſs, the Sheriff ſhall ndt 
cake any advantage thereof, but having ſuffered 
him to Eſcape he is reſponſible to the party. 
Cro. Fac. 258. Burton and Eyre, 

So the Sheriff ſhall not rake advantage of Er- 
ror in the Procels, as in B. R. the Plaintiff had 
Judgment to recover more than was dueto him. 
2 Sand. p. 100. Faques and Lockart. 

To 
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Tothis agree Fitz. Th 253. Debt was 
brought againſt a Gaoler for Eſcape , who 1aid 
the Sheriff did not deliver him lawfully to him : 
But-Per. Cur. he is not to meddle, whether the Procefs. 
Sheriff delivered him lawfully co him..So 2.1 Ed, *Eoint 
4- 23. b. Action againſt a Gaoler for ſuffering one 
condemned to $0 at Large , *its no Plea to! ſay 
that the Procets was diſcontinued before the 
Judgment given, for he was a ſtranger to it. Dier 
66. 15. 4 Rep.84. Southcotts Caſe, | 
If the Priſon be broken by the Kings Enemies, Priſon bre- 
this ſhall excuſe the Sherifl from Eſcape, for the ken by the 
Gaoler could not refit them , and he can have Kings 
no remedy over; but if a Priſva be broken by __ 
Rebels and Traitors within the Realm , fo as the ., te 
Priſoners Eſcape \ this ſhall not excuſe the Ef- Sheriff nor 


cape, for the Gaoler may have his remedy if doue by 
OVeCr. _ * Rebels and 


Traitors. 


If the Priſoners Eſcape by ſudden Fire , this 
ſhall excuſe the Sheriff, for it is the AR of God, *2F* *? 


Dier pl. 66. force ſhall 
excuſe the 


I# here the Eſcape of one ſhall be a diſcharge of the Sift 
other or not,and where the other ſhall have Audica 
Querela or not, Vide Supra. . 


Two are bound joyntly and ſeverally , and 


.one is in Execution, and the Gaoler ſuffers him 


to Eſcape voluntarily, this cannot be pleaded by 
the other, for itis no diſcharge of the Debt , 
and by conſequence the Action lies againſt the 
other ; now where two are bound joyntly and 
ſeverally , one was condemned and taken in 
Execution, and after the other was ſued condem- 
ned and taken, the firſt Eſcapes , the other ſhall 
not have Audiza Querela : Becauſe it muſt be an 
Execution with fſatisfactio ; and tho the firlt may 


have Debt on Eſcape againſt the Sheriff yer 
X 4 ther 
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there ought to be ſatisfation in Fatt befora 
Audita Querels lies, and perhaps the Sheriff is 
worth nothing. And if the Defendants were 
fued by one Writ and ſeveral Preciper , altho? 


| the -Entry ſhould be Quod wnice fiat Extcutio, 


this is intended to be with Satisfaction ; for he 
ſhall have both their Bodies. But if two are 
taken in Execution for Debt, and one Eſcapes, 
D2bt lies againft the Sheriff; and after the Debr 
recovered againſt the Sheriff, or againſt the 
other, the other which remains in Execution 
ſh21l have Audits Querela to be relieved ; but the. 
Body taken in Execution is no fatisfaion for 
the Debt, 6 Rep. $6, Blomfield's Caſe, Cro.F ac.351, 
Pendawvii's Caſe, Cro.E! 478.2 Bulitr.321. 

And ſo is Hobart expreſs; The Eſcape of one 
joynt or ſeveral Obligor , where both be in 
Execution, ſhall not diſcharge the other, Hob. p.2. 
59, 60. | 
' "And therefore the Eſcape of one in Execution, 
where two are bound ina Bond, is no Flca ro the 
Bond ; and tho? he eſcaped by the voluntary 
permiſtion of the Sheriff, ſo as the Plaintiff 1s 
entituled to an Aion againft the Sheriff , yet 


| that ſhall not deprive him of his Remedy againſt 


the other Obligor: Bur if he had pleaded, That 
the Sheriff ſuftered him to go at Large by the 
Licenſe of the Plaintiff, ic might have been 
pleaded in Diſcharge , Cro. Car. 7 5. Whitacre and 
Hankinſon. ; | Þ 
. G:'and A. were joyntly bound to: in a Bond 
of-7000 1], The Obligee takes ſeveral AQions, 
and had two ſeveral Judgments, and ſued both 
to Outlawry , 'and 4. was taken upon a Cap. 
Utlegat, by the Sheriff of D. who volnntaril 
ſuffered him to Eſcape. T. brought Debt again 
the Sheriff, and Recovered and received fati(- 
faction, and proceeded to take 4. but 4, wo 
Auaita 
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Audita Querela: And he failed in his Declaration, 
becauſe the Satisfaction made by the Plaintiff to 

the Sheriff, was not Specially pleaded , (wiz.) 

Time and Place where it was made ; tor it is 
Iſſuable, and it may be made after the Audits 1, 
Querela purchated. Burt if T. had recovered only þervcen 
Damages in Action of Caſe for the Eſcape, the Attion of 
Plaintiff ſhould have had no Audite Querela ; but Debt and 
here he recovered his Original Debr in Aion © 
of Debt., grounded upon the Eſcape, Mod, Rep. 

170. Alford and Tornel.. 


The Eſcape of any one upon a Joynt Judg- Any cne 
ment and Execution , rhe Debt Verh for the 22 Joyor 
whole; eſpecially if they be in ſeveral Priſons, ao nm 
aS - 5 Rep. 87. Blomfield*'s Caſe: Tho? the Duty mel 
wholly ſurvived by the Death of the party for the 
eſcaped before any Action brought, and tho? whole. 
”_ Executor of the party dead is diſcharg- 

ed. 
But if the Death of one before the Action 
brought, doth diſcharge the Eſcape. By Hales 
and Rainsford it doth not: By H4ld and Twiſden 
ic doth, 3 Keb.305. Lutterell and Moſedale. 


Of Ations on the Caſe , or Debt, by the party 
againſt the Sheriff, oc. for Eſcape. . 


If a Suit be in the Admiralty for a Matter where to 
- ariſing ſreper altum Mare; and upon this the br ought 
Defendant is in Execution and eſcapes, the 
Plaintiff may have an Action for this Eſcape in 
B. R. | 
Ation on the Caſe for Eſcape lies at Common 
Law ; but no Action of Debs lay at Com- 
mon Law , but the party was driven to his 
Special Action on the Caſs, which Action was 
grounded 
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grounded on a Treſpaſs or Tort , and not upon 
any Contra& in Decd or Law, 1 Roll. Abr, 536. 
Brig btwight and Taylor. 

But now AQion of Deb: lies againſt the She- 
riff or Gaoler for an Eſcape upon the Statute 
W.2.c.11. & 1 R.2c.12, 21 R.2.c.12, gave Debt 
againſt the Warden of the Fleet ; and fo it is in * 
equity againſt the Marſhal : And tho? the Sta- 
tute limits the Action to be brought by Writ of 
Debt, which is by Original; yet a Bill of Deb: 
lies by the equity of theſe Statutes. And foral- 
much as this Statute gives remedy by Debt , ic 
gives Damages alſo: And this Act doth extend 
to Feme Coverts, and Keepers of Gaols for eſcape 
* Priſoners in Execution, 1 Leon. 17 Cro. Fac. 

58. 


Now we will conſider AQions for Eſcape, 


| Mean Proceſs, 
On 
# Exccution. 


On Mean Proceſs. 


Caſe lis Ttis ſaid, 1 Rell.Rep. 389, 440. Action on the 
on Eſcape, Caſe lies not for Elcape on Arreſt in Mean 
_ a" Proceſs ; but upon Execution it doth, 

-_ But in 1 Rolls Abridgm.gg, If a man be arreſted 
on Mzan Proceſs at the Suit of F.S. and he 
eſcape, F. S. ſhall have a Special Attion againſt 
che Sheriff on this Elcape, 1 Roll. Abr. 99. May 
and Proby. 

If a man ſue a Latitat, to th2 intent to De- 
clare againſt the Defendant after Arreſt in 
Cafted? Mareſe in Action of Debt, and the 
Sheriff arreſts him, and ſuffers him to eſcape, 


an Aion lies againſt che Sheriff ſhewing this 
Special 
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pon [Special Matter , and he ſhall recover his Da- 
36. [| mages , having regard to the loſs of his Debe, 
1 Roll. Abr.5 737. 

And fo is the Bayliff of Newcaftle's Caſe. Eſcape on 
One brought an Aion againſt F. S. before the Mean 
Wer » Bayliffs and Stewards of N. where the pum T | 

ylifs are the Gaolers of the Town-Priſon, p,;c,. ©... } 
and F-S. is Committed to the Bayliffs on Mean anc of 
Proceſs for want of Bail, and they let him at Bail, lies, 

e before Judgment and Execution, and after _ 
the Plaintiff recovers againſt him, The Plaintiff BY" 
may have a Special Action againſt the Baylifts 1,6 - 
end I for the Eſcape 3 for by it he is deprived of the 
ape | ſpeedy means to have him in Execution after the 
'ac: [ Judgment, 1 Roll. Abr. 99. The Bayliffs of New- 
cfHe's Cale. 


OO 2 > ——— — 


On Executions. 


If the Sheriff ſuffers one taken by him in | 
Execution to Eſcape, the party at whoſe Suit he | 
was taken in Execution may have an Atias capias | 
againſt the party that eſcaped, to take him again | 
in Execution, or an Action on the Calc againſt . | 

, the Sheriff, Pra&.Reg.145. | | 
the 
ean If the Sheriff takes one by Capias ad ſalifa- anion 

ciend” in Debt, if he after permits him to go at lies, tho' 

ted | Large, and Retorns not the Writ, yer Deb lies the Wrie 
he Fonthis Eſcape; for there is a Record of which *"* P 
inſt Þ the party ſhall take advantage, tho' the Writ be me: 
day Jnot Retorned, Cro.E). p.16. Clipron?s Cale. 


De- Action on the Caſe, upon Eſcape of a, _—_ 
in fone brought in Execution by force of a Cap. ©? 
the Þ Utlegat*, is tam pro dom? Rege quam pro ſeipſo ; 
Ps and the party ſhall have all in Damages. 
is 


w 
þ 
. 
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An Action on the Caſe, Tam pro dows Reg: 
quam. pro ſeipſo was brought, for that he had x 
Capia: Utlegat after Judgment againſt F.S. and 
delivered 1t to the Sheriff of D. to execute it, 
who ſeeing F.S. and being deſired to execute it, 
would not doit, but ſuffered him to go at La 
and afterward the ſaid Sheriff Retorned Non 
inventus, Per Cur. The Action is well brought, 
and the King is to have the benefic there? a 
well as the party. And in his Declaration he 
need not cite the whole Record , but begin at 
the Judgment qwod non recuperaſſet ; for it is but a 
Conveyanceto the Attion, and irs not neceſſary 
to ſhew the whole Record; and it ſufficeth to 
begin at that which is the Cauſe of Action, 
Cro.Fac.5 32. Parkhurſt and Powell, Cro. El. 877, 
Eden ang Floyd, Cro. Fac. 360. Barret and Winch 


comb. 


Who ſhall have an Aon of Debt or Caſe »pm 
Eſcape, or to whom it ſhall be ſaid an Eſcape, « 


not, at Eleilion. 


And this is to be conſidered in the Caſe of a 
Capias Utlegai', or a Capias pro fine; or where one 
ſhall bs faid to be in Execution wichout prayer 
of the party, and where nor. 

If a Cap. ad ſatwfac. iſſue upon a Judgment in 
Action of Debt, and the Sheriff Retorn Non ef 
inventus, and thereupon he is Outlawed ; and 
afterwards a Capias Utlegat? iſſues out againſt 
him, upon which he is taken and Impriloned, 
and atter is permitted to go at Large ; the party 
who recovered ſhall haze Action of Debt upon 
this Eſcape againſt the Sherift; for he was in 
Execution-againſt him alfo , becauſe he cannot 
have a new Capias «d ſatisfaciend”. And if he 

| cicapes 
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eſcape, alcho? he was taken at the King's Suit, 
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the party had ſuch Intereſt in the Body, that Where 
þ« hall have Aﬀion of Eſcape againſt the She- one raken 
rf; and before the Plaintiffs Prayer to have 37 ©4244 
Ea , "= . - ſhall be 
him in Execution , he is in Execution at his;, ;.... 
gletion. ' So that if the Sherift ſuffer him tO jon ar the 
go at Large before the Plaintiff hath deter- Suir of the 
mined his ele&tion, its an Eſcape againſt the pwry , 
Plaintiff if he will, and an Action of Debs lies, -— 
_ P-20. I Roll. Abridgm, $10. 5 Rep. Garnon's wy 

C 

A. recovers in Debt wer/.D. in Banco Communi, 
and ſues a Capias ad ſatifac. and an Exigi poit 
cap. and Outlaws the Defendant , who brought 
Error in B. R. and Judgment affirmed , and 
within the year a Cap. U:legar. is awarded , and 
the Detendant taken, and the Sheriff ſuffers him 
to eſcape before the Retorn of the Writ; 
Acion lies againſt the Sheriff. The Defendant 
here being taken by Cap. Utlegat. out of the 
Kings-Bench , thall b# in Execution for the 
Plaintiff preſently: after the Arreſt , if he will, 
altho' he was never brought into Court , nor 
the Court committed him jn Execution for the 
party, 5 Rep. Garnon®s Caſe. 

As to a Capias pro fine, | 

Note, In all Cafes when the Plaintiff may og cas: 
have a Capias ad ſatisfaciend. and the Detendant pro fie, 
is taken by Capias pro fire , he ſhall be in Exe- be ſhall 
cution for the Plainciff, if he will, without © 1* ©* 
Prayer: AS, a Capias pro fine on Recovery in {,. ©. 
Aſſumpſit, and allo a Cap. ad ſatisfac. retornable of the 
the fame Term at one and the ſame Retorn; party. 
and as to the Capias pro fine, the Sheriff Retorns 
Cepi corpus 3 and as to'the Cap. ad ſatisfaciend: 
Non eſt inventus. If the Sheriff in ſuch caſe 
takes the party by Capiss pro fine, now upon this 
taking 
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taking he is in Execution for the party ; and it 
the Sheriff let him go at 'Large, he ſhall 

| — for the Eſcape, 1 Leon. 51. Hudſon ani 
Leigo. 

So if a man be taken by a Cap. pro fine for 
denying his Deed in an Action of Debt, and 
ſuffered to go at Large, he who Recovers ſhall 
have Debt againſt the Sheriff ; for the Capias is 
ad reſpondend tam nobis quam parti, 7 H.4.4- 

So in Recovery on Forger of Falſe Deeds, if 
the Defendant be Impriſoned for the Fine at 
the Prayer of the King's — if he be 
ſuffered to go at Large before ſatisfaction to the 
Plaintiff, he may charge him for the Eſcape , be- 
cauſe he is in Execution to the party upon the 
Prifal at his eletion. For he ought to be in 
Execution at the Suit of the party, before Suit 
to the King ; becaule the Suit of the party is the 
Original; and the Fine but acceſſary, becauſe of 
the Suit, 7 H.6.6. 6, 

Where no But if a man be taften by Capias pro fine for 
ny lies the King , where no Capias lies in the Original, 
wo ich Force, &c. ) and ſuffered 
Original, (as in! {ſize with Force, 8c. ) and ſuffered to 
he ſhall eſcape before Prayer of the party to be in Exe 
notbe in Cution for his Damages, the party ſhall not have 
Execution Eſcape againſt the Sheriff, becauſe he would 
betore not be in Execution for him before Prayer. 


Prayer of 
the party. 


te 

and if 
: ſhall 
” and 


7 for 
and i 
; ſhall 
pias is 
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Chap. 22. Of Eſcapes, 


CHAP. XXE 


Aﬀion for Eſcape by Executors or AdminiFtraters, 
where it lies , or not. Againſt whom Attion of 
Eſcape lies. Where Execution ſhall be after Exe- 
cution on Eſcape 3 and where it ſhall not be @ Diſ- 
charge cf Execution , but that he may be retaken 
again. Of laying the Attion, and manner of 
Declaration in this Aftion. Where the Sheriff 
ſhall have his Atlion againſt the Priſoner that 
Eſcapes 3 and how to Declare. 


 Attion of Eſcape by Executors or Adminiſtrators, 
and how to be brought. 


T* is made a Queſtion in ones 173. and On Mean 
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Latch. 67. Lemaſon and Dixon's Cale , Whe- Proccls. 


ther an Executor ſhall fave anAQtion on the Caſe 
againſt che Sheriff for an Eſcape in the time of 
the Teſtator on Mean Proceſs ? But the better 
Opinion ſeems to be, The Executor cannot have 
any Remedy : The Eſcape. being in the time 
of the Teſtator it is a Perſonal wrong to the 
party, &* moritur cum perſona, Latch. 67. Fones 


173. 
But on the other fide it was ſaid by Dodderidge, 
The Executor ſhall have this Aion , and that 
it is withifl the equity of the Statute of 4 Ed. 3. 
for it is a Wrong, tho' upon Mean Proceſs, and 
the Tort continues as to the Executor ; for every 
thing which makes to the hindrance of the 
execution of a Will is a wrong to him, and the 
performance of Wills is much favoured in Law. 
And if this Action would not lye, it would be a 
miſchievous caſe z for as ſoon as this Com 
ies 


Afeer 
Judgment. 


| Diverſity, 


Diverſity 
berween 
Eſcape in 
the time 
of the 
Teſtator, 
and the 
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dies, the Gaoler may ſuffer the Priſoner to 
—_—_ becauſe none may have Action againſt 
im. 
Two Judges were againſt two, : 

Whitleck's diverſity was , This Perſonal Tort 
may be conſidered in two reſpeds ;*as a Crime 
puniſhable, and that is gone ; or as a Tort to the 
parry and then it is but reaſonable that the 

xecutor ſhould have remedy. 

But it is agreed by all, according to Fitzb.N.P. 
121.Thar if ic were upon Eſcape after Judgment, 
that the Aftion would lye by the Executor; 
therefore quere asto Wade's Caſe 2 Keb. 616. The 
Executor moved for a Scire facias againſt the 
Defendant, eſcaped out of Execution in the 
time of the Teſtator, and that the Commirtitur 
then entred may be vacated. Per Cur. albeit the 
party or the Gaoler on Negligent eſcape, or the 
party on Wilful eſcape may take him again, yet 
not by a New Proceſ; or Capias after a Com- 
—_— nor can the Bxecutors have any Re- 
medy. | 

Bar Stile's Rep. p. 32. Boomer and Payt, is poſi- 
tive, That the Adminiſtrator may have Aﬀtion 
of Debt againſt a Sheriff for the eſcape of a 
Priſoner, ſuffered in the time ot the Inteſtate, 
But this was in the caſe of Execution. 

So that the difference ſeems to be whore the 
Eſcape is on Mean Procels 3 and where it is out 
of Execution. | 


Another difference is, betwixt an Eſcape in 
the Life of the Teſtator, and an Eſcape in the 
time of the Executor upon Execution in the 
time of the Teſtator. And it is agreed for Law, 
That if a Priſoner eſcapes in the time of the 
Executor, the Executor may have Action of 


time of the Debt 


Executor, 


But 
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Bne the Queſtion is in Sir George Reynell and 

Logue Caſe; and it is Adjudged , that it 

ought to be in the deriner only, for it is grounded tt muſt bi 

on the former Judgment : And as an Action of brought by 

Debt on the firit Judgment ſhall be in the derener ; Execuror 

So here ; and the difference was taken , Where <a 

the Aion is grounded upon privity of Con- 

trac, ir ought to be in the detiner. Aliter, when 

grounded upon a Tort. | | 

| So is theſame Caſe, Hob. 292. by the name of 

Langcaftel and Sidley : 1f it were in the deber and 

detiner, the Plaintiff ſhould recover for his own 


e 

So it is in Stile*s Rep. 32. Martis and Hendley, 
and 2. Rol. Rep.13z. * 

So Executor brings Debt upon Eſcape of one 
who was Bail in the Recognizance with, &c. to 
his Teſtator ; it muſt be in the detinet , Lane®s 
Rep. p.80. Carew's Caſe. 


Note, In Debt for Eſcape, brought by the ©*#s. 
Executor 3 if he be Nofſuit , he ſhall not 
pay Colts, 1 Roll. Rep.63. 


The Plaintiff brings Aﬀtion on the Caſe as 
Executor againſt the Sheriff ( Defendant )- for 
Eſcape, and had Judgment given him per nomen 
of Executor. This Judgment paſt by Non ſum 
Informatics. Error was brought, becaule the firſt 
Judgment was given for him as Adminiſtrator ; 
and this in Action on the Eſcape, and the Judg- 
ment on it was per nomen of Execntor. 


Dodderidge put the Caſe: 
The Adminiſtrator hath one in Execution for 
Debt, the Sheriff ſuffers him to eſcape ; he 
brought his Action of Debt againſt the Sheriff 


for this Eſcape, and recovers; and after all he 
Y finds 
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finds a Will, by which he himſelf was made 
Executor. The Recovery ſhall now be good, 
and this Money recovered againſt the Sheriff 
ſhall be Aſſets in his hands , and no Azdite Que: 
rela in this Caſe lies againſt the Sheriff, - And 
Crook of the ſame Opinion. 

Houghton contra. If the firſt Executor dies In: 
- teſtate, | his Adminiſtrator ſhall not. have an 
Action of Debt againſt the Sheriff for this 
—_ ; no more ſhall the Executor here in the 
incipal Caſe have his A&ion againft the 
Sheriff for the eſcape of him that was in Exe- 
cution at the ſuit of an Adminiſtrator. The 
Executor here hath no privity to fue Execution 
upon this Judgment ; becauſe the Scire fac? de- 
pends on the Satisfation, and to this he is not 
privy. The Court being divided , it was Com- 
pounded , 3 Bulſtr. 112. Slingiby and Lambert, 
Cro.7ac. 394. 1 Roll. Rep.296. Godbolt 262. meſme 
Ca 


E. | 
Attion 2 Aion on the Caſe lies by Commiſſioners of 
oy Col Bankrupcy, for ſuffering one to eſcape who was 
Tones Committed by them ; becauſe he refuſed to be 
of Bank- Examined, 1 Roll.Rep.4.7. Barnes and Cary. 
rupts for 
an Eſcape, 


Againft whom an Ation for Eſcape lies. 


Againſt - Tf the Under-ſheriff takes one in Execution, 

— and ſuffers him to eſcape ; ARion of Debz lies 
" againſt the Sheriff himſelf. 

But there is a Caſe cited in Marſh and Aſtrey's 

Caſe, 1 Leon. 146. The Under-ſheriff fuffered a 

Priſoner to eſcape, and the Aftion was brought 

againſt the Under-ſheriff : For (ſaith the Book) 

it may be the Under-ſheriff himſelf had not 

Notice of the matter, ( and I conceive, its no 

matter whether he had or not , he having & go 

rom 
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from his Under-ſheriff,) and the Writ was deli- 
vered tq the Under-ſheriff, and he took a Fee for 

Ws "1 

But this ſeems not to be Law: The Sheriff is 
the perſon in Court alone to anſwer all Mif. ,,, 
demeanors of iUnder-ſheriffs , or Bayliffs. As again lies 
the Under-ſheriff lets one 'go that \ is arreſted againit the 
_ a Latitat, and Retorns Non eft inventzs. Under- 

o A&ion lies againſt the Under-ſheriff; but ®<cif, 
the Sheriff ſhall nor be Imprifoned nor Indidted © * 
for the a& of the Under-ſheriff, Lazch. p. 187. 
Lon Caſe. | 

et quere of the Principal Cale, wid. ſupre ſub 
ti. Under-ſheriffs. 


Cap. ad ſatwfaciend” is awarded to the Sheriff Aftion 
of Berkſhire to arreſt F.S. who was then in the *87int| 
Cuſtody of the Mayor and Burgelſesof Windſor, 3* 5? = 
and he awarded a Warrant to the Mayor, &c. chifz, and 
to take him, who did fo, and after let him eſcape. nor againſt 
Action of Debt for this Elcape lies againſt them, the She- 
not againſt the Sheriff, : riff, 

And the like Law of a Bayliff of a Fran- 


chile. 


AQion of Debt is  maintainable againſt a Nor 
Gaoler or Sheriff for eſcape out of Execution: 3gainit the 


But it doth not lye againſt his Executors or Ad- — 
aolers 


- miniſtrators. Vide ſupra, yer with this ditfe- p,.coor, 


rence, Dyer 271,322. 

Where the Sheriff is chargable in his Life- Difference 
time for a Perſonal Tort or Mufeaſanze, there his >*rv<en 3 
Perſon is only chacgable, &* attio moriter curs are 
rm : But where he is chargable for levying Money. 

oney on a Fierz fa:*, and not paying it over ; 
there, if he dies, his Executors are chargable: 
It's a Duty , Cro. Car. 539. Perkinſon and Cully- 


ord, 
f Y.3 A 
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Againſt 2 


Serjeant in hefore the Sheriff in Londen, is in Cu 


London. 


. againſt che Serjeant' in this Caſe. Siderf. p. 


The Office and Duty of Sheriffs,&c. 
A Priſoner taken on mean Proceſs upga plaint 
ody of a 
Serjeant, and eſcapes,the Action ſhall be brought 


18. 
: Acion upon the Caſe, againſt Defendant 
being Sheritf of Londow on mean Proceſs , and 
after Iſſue and Trial by N:/prius, and before the 
day in Banco, one of them dies ; tho they are 
reputed one Officer, yet they are 2 diſtin& per- 
ſons, and the Suit ſhall proceed againſt the aber 


Hard. 161. Harris vtrſus Phillips and Briggs. 


o 


Where Execution ſhall be after Execution upon Eſcape, 
or where an Eſcape ſhall not be a Diſcharge of 
Execution, but that he may be taken again. 


Note, If the party negligently Eſcape the part 
and the Sbir may take bim again; but / 
voluntarily ,the only the $7 may take him 


again , but not the Sheriff ; but if the Sheriff 

let bim go by the conſent of the Plaintiff, then 

neither can take him,z Reb. 206. Alenlon and 
' Butler. 


But tho the party or Gagler on negligent eſ- 
cape,or the party on wilful eſcape may take him 
again, yet not by-a new Proceſs or Capias after 
a Committitur, 2. Keb. 616. Wades Caſe. 

If one in Execution on Ca.Sa.eſcape of hisown- 
wrong, yet the Plaintiff cannot have other Exc- 
cution, Hob p.6. 

If a Man taken in Execution by a. Capias be 
put in Priſon, and after eſcapes,, and after the 

| Sheriff dies, a new Capias lies againſt him, other- 
wiſe the Plaintiff - would be without Remedy. 
Bur if a Man be in Priſon,and the Marſhall Go, 
an 
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and then the Priſoner eſcapes, there is no reme- 
dy but to take him again; for if after the death 
of the old Sheriff, and before another is made 
Sheriff a Priſoner go at large, this is no elcape , 
for he is in Cuſtody of the Law, and may be re- 
taken in Execution at any time, Hob-p.60. 41. Af. 
15. 40d. Rep.14. 3 Rep. Weſt bies Caſe. 

On voluntary eſcape, the party doth not loſe, 
his Intereſt, but may take him again, and if the 
Sheriff die he may have a new Execution if he 
will. | 

So the Plaintiff Eexcutor brought a Sci.fac. on a Plea of 
Judgment in Debt for the Teſtator againſt the p-rmiſt ire 
Defendant, Quare Execution. habere non debet, De- —_ 
fendant pleads he was taken in Execution per |..." 
Ca. $2. upon this Judgment, and committed to, 
the Fleet, and that the Warden permitted him 
ire ad Largum. Plaintiff Demurs, and judgment 
given pro querente; and he may have new Executi- 
on acainlt the Defendant , who eſcapes out of 
Priſon, by 3 Juſtices cont” Vaughan And Alanſon 
and Butler is full ro the Point; Sir Thomas Fones 
p- 21. Allen and Winter. ' 

2d Paint , Whether permiſit ire ad Larg. ſhall 
be implyed negligenter or voluntarie,.and it ſeems, 
*its not voluntary, becauſe the Plea ſhall be moſt 
ſtrongly taken againſt the pleader. 

If A. be taken on Execution at the Suit of B. 
and voluntarily Eſcape by the aflent of the She- 
riff, andafrer the Sheriff retakes him and keeps 
him in Priſo#, he ſhall be in Execution to B. 
becauſe tho B. may bring an Aion againſt the 
Sheriff on this voluntary Eſcape , yet this is at 
his-Ele&ion, for the party in Execution of his 
own wrong ſhall not put B. to his Adion a- 
gainſt che Sheriff againſt his will, and ic may be 
that the Sheriff is not able ro make him recom- 
pence, 10. Car. B. Trevillian and the Lord Roberts 

| 2 Cale, 
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Caſe, S:der #-350 Allanſon and Butler. 

$0 it is laid, tho? the Gaoler - be Liable to an 
Aion of Treſpaſs for the retaking, yet the Pri- 
ſoner is in Execution, and the Reaſon given is, 
The Bed) is a. Pledge, and the Execution muft be 

effeftual. 2 Keb. 45 3, 463+ Loues and Pierce, 
 Uoluntary Eſcape ſuffered only to gain 
Fees ought not to be colntenanced, nor is no 
Plea in Bar, that the party was intended to re- 
torn to Priſon again at his day, and the Plaintiff 
has an Intereſt , which is not diſcharged by the 
Eſcape. But my Lord Hobart on a Tryal at Guild- 
Hall in the Sheriff of Eſex's Caſe, was of another 
Opinion, the Caſe was 3 The Priſoner having 
n in Execution , was willingly let go out of 
Prion by the Gaoler, and then came into the 
aol again, and fo remainedin the Gaol till the 
time of another Sheriff, and then Eſcaped, and 
Tr is An Action of Debe was brought againſt the Sheriff, 
ince de, 3nd he directed the Jury , that the Sheriff was 


nyed for Dot anſwerable to this Action, for when he was 
Law. ſuffered by the Gaoler voluntarily to go abroad, 
By volun* the Execution was utterly diſcharged, ſo as he 


_ pt could not lawfully be taken again , nor ad- 


red by the Judged in Execution by Law, tho the party 
Gaoler the would yield himſelf to it,or. the Creditor ſhould 
Execution allow it, 2 Leon.p. #69. 162. | 
gone: If a Priſonerin Execution eicape with the 
PR of the Gaoler, the Execution is utter- 
y gone and extinguiſhed, and thePlaintiff ſhall 
never reſort to him that eſcapes , but ſhall hold 
himſelf to the Gaoler for his remedy. Aliter if he 
eſcape voluntary, or of his own wrong,prout ſupra. 
But the Law-is now held otherwiſe againſt Rde- 
ways Cale, Dr.Drurys Caſe, and the Earl of Eſſex 
Caſe. But 'its otherwiſe in cafe of a Reſcous, Heb. 
f- 202. Sheriff of Eſſex Caſe, 2 Leon.117. 16 
Phillips and Stone. * 
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In Sci. fac. to have Execution on a Judgment Permiſiive 
in Debe, Defendant pleads that ac another time, *{r<- 
the Plaintiff had ſued Execution by Capias ad 
ſatiſfaciend. and the Defendant was taken in Fx- 
ecution. Plaintiff replies, that true it is, he ſued a 
Capias 8d ſatiſfaciend. and the Defendant was 
taken thereupon, but he preſently Reſcued him- 
ſelf and eſcaped. Per.Cur. the Replication is good, 
and it isno reaſon the Defendant ſhould take ad- 
vantage of his own wrong; tho ?*its no good re- 
torn upon & Capias ad ſatiſfaciend. thatthe Defen- 
dant Reſcued himſelf, nor any Plea in Debt or g,g.,, 
eſcape ; and the Plaintiff may have as well his 
remedy againſt the party as againſt the Sheriff , 
and the party hath Liberty co begin again de 
zovo by Aftion on the Judgment, ar againſt the 
Sheriff. Gro, F ac.240.Robinſon and Clayton, 1. Keb, 

660. 

If aman upon a Capias ad ſatiſfaciend be taken h 
in Patent and after A Lo imſelf from the ene 
Sheriff and Eſcapes, the Plaintiff may have a upon Reb 
new Capias againit him and take him again , <- 
the firſt Writ not being retorned or filed , 
nor any Record made of the Award, and this 
on a Sci. fac. after the year, becauſe he ſhall 
not take advantage of his own wrong; and ſo he 
may have Elegir or any other Writ : And fo it is 
if the Sheriff had recorned the-Writ and Reſcous, 
the Plaintiff may have a new Capias againſt him. 

1 Rol. Abr.904. Mounſos and Clajtonand Radford 
and Hopkins. 

If one in Execution Eſcape, and the Sheriff . 
makes freſh per/uit after him and takes him again, _ 
altho it bea long time after, yet he ſhall be ſaid 
to be in Execution again,becauſe he ſhall not take 
_— in his own wrong. 3 Rep. Ridgways 

& 
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Where one is taken lawfully in Execution, and 
rdiſcharged by Writ of Error, and after the 
udgment is affirmed, a new Capi: lies not a- 
ainft him , but Execution ſhall be awarded a- 
77 if he will not render himſelf. 
utif the Execution is reverft , becauſe he was 
never lawfully caken in Execution (as if he be 
taken after the yeag without any Scz. fac.) hemay 
be' retaken again, Lachp.292. Sir W. Fiſh and 
Wiſeman. | my TIO On © 


Eſcape. 
Laying the Aion and Declaration. 


Rule, Debt «por Eſcape ought always to perſue 
the firtf Aion. Pe effre ke the er? 
aSExecutor brought Debt againſt the Sheriff of 
I. on eſcape of E. B. againſt whom they recover- 
ed a Debt of $2] as Adminiſtrator of I. S. reci- 
ting all the Record in Certain: It is erroneous. 
For the firſt recovery was as Adminiſtrator of IS. 
and the Debt on ' eſcape is as Executor of I.S. 
which cannot be; that one ſhould die Inteſtate, * 
and have an Executor, Cro. Fac. p. 394. Sir H: 
Slingsy werſ. Lambert. pb =ogk 

The Plaintiff declares againſt the Sheriff of 
Dewen, for 'an Eſcape at Exeter , which is a 
City and County 'ic ſelf, and not part of the 
County of Devon, yet good after a Verdict , for 
ie ſhall be intendedthe Detendant had the Cuſto- 

Atiicn - dy of his Priſoner in Exon? either by Hab. Corp. 
ainſt 'onegr on freſo perſuit, Sider. 364 Hopping and 
5 _—} m—_— | | 
antde The Plaintiff declares that the party was in 
dares, be Cuſtody'of both the Sheriffs of London, -and the 
hy w Action is brought _ one of _ the _ 
' Cultody 0 ſgner that eicaped being in Lndgate, in the 
both. _=_ 14:8 -T>x 4 Cuſtody 


Chap.2.2. Of Eſcapes. 

Cuſtody of the Defendant only, the Declaration 
is good, forthe Priſoner was in Cuſtody of both 
the Sheriffs, tho he was in the Cuſtody of the 
Defendant; and it ftands well enough with the 
Record, and the words exi/ter. in cuſtod, is a good 
Averment that he was in Cuſtody, and the 
word ut prefertur do not hurt the Averment Sriles, 


Rep 2.97. Drinkwater and Pack, 


Declaration. 


Rule. If the Party in bs Declaration doth ſhew 
# be hath mo Cauſe of Aion, in ſuch Caſe if theSbe- 
riff by force of a Cazias to him dire&ed , doth Whether 
take the Party in Execution, and ſuffer him to the Sheriff 
Efgape,no Aion of Deb lies againſt the Sheriff ball rake 
for this Eſcape. But in Dyer 67. 8. 2 Bulſs. 62. SO 
In Aion #n Eſcape againſt the Sheriff or ggciency 
Gaoler, they ſhall not rake advantage of the In- of the 
ſufficiency of the Count, but ſhall anſwer to the Count. 
Eſcape : . The ſame Law is of an Error in the 
Record or Diſcontinuance, becauſe they are 
verangers to it; no more than a Stranger ſhall 
_ a Recovery by matter Dilatory , Dyer 
+ as ; 
| Rule, The Declaration in Eſcape ought to mention 
the firſt Fudgment ; or,the Plaintiff ought to ſhew 
he had recovered on Judgment. And it is not 
ſufficient to ſay, qd' recuperaſſer. The Caſe was, 
gd' cum the Plaintiff recuperaſſes wver/. J. S. 8&c. 
prout patet per Recordum , that upon this a 
Capias iſſued out, and F.S. was taken by the 


' Defendant and Eſcaped .lt istoo general; for now 


conftat by the Declaration that any Judgmene 
was ever given againſt him, and then he was 
not well taken in Execution, 1 Sanders 38, 

Fones and Pope. Sider. p.307. 2 Keb. 63. worry 


The Office and Duty of Sheriffs,&c. 
Caſe, 1 Sanders 34. Careſwells Caſe. And tho' the 
Sheriff be in Contempt if he let him Eſca 
yet no Debt ariſeth unleſs there were a Ju 
ment ; and tho? it be ſaid the Sheriff took him 
in Execution, and for Debt «nde convi” eſt ; yet 
this is but a recital of the Writ. 

Declaration in Eſcape may be according to 
the Writ (viz. that he Eſcaped out of the. Cu- 
ſtody of the Sheriff or Baylitf,) this is in Aion 
on the Caſe, Siderfin p. 332. 

In Caſe, Declaration, That the Sheriff, (the 
Defendant) had arreſted L. at the Suir of the 
Plaintiff by a Lat ſued our of the Court the 2 1 
of fanuary, and that by the Eſcape the Plaintiff 
had loſt his Debt of 119 Upon not Guilty the 


Jury find,that the Writ was Teſte 28 of Novemb. 


But revers ſued out of Court the 21 of Fax. apd 
that Habeas Corpus was fued by the Plaintiff re- 
tornable Menſe Paſche, with intention to declare 
then againſt the ſaid L. But the Defendane up- 
on another Writ of Habeas Corpus, without the 
aſſent or notice of the Plaintiff, ſued and retorn- 


k 


able Tres Paſcbe duxit the ſaid L. ad ty god to - 
» W 


the Plaintiff inTreſpals ac etiam bille of 19 /. where 
the ſaid L. was in Cuſtody of the Defendant «d 
reſpond” the Plaintiff in bifia de 119 /. and fo 
the ſaid L. was permitted to Eſcape. Moved in 
Arreſt of Judgment, becauſe the Action is 
founded upon an Arreſt at the Suit-of the Plain- 
tiff by virtue of another Writ than the Writ 
found by the Fury ; and the Plaintiff might have 
declared otherwiſe (wvide!??) that he had ſued a 
Lat. Teſte 28 Novemb. But per Cur. there is weri- 
tas Legis & weritas Fatti, and the Declaration is 
according to the verity of the fat, and by ne- 
ceflity of Law, the Teſte of che Writ ought to 
be in Term, and ſo is the courſe. Judgment, pro 


Quer®, Sir Thomas Fones Rep. p. 149. Walbury and , 
Saltonſtal. Tho' ' 
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Tho” it be we __ yg des fc noyes did thn 
not ap at the day, for it hedid not appear ry 
chen the Plaintiff br pA loſs, yer that 1s not _ 
Error in the Declaration , for tho' he did ap» a;q uo ap- 
pear, yet the Tyre is not purged, Cro. El. 289. pear at the 
_—_ and Burr. | day. 
Declaration is againſt a Sheriff, that he 
ſuffered his Priſoner to Eſcape, and had-retorned 
Cepi Corpus & parar habeo, whereas revera he had 
not the Body at the Retorn of the Writ. Quere 
if this Declaration was for the falſe Retorn, or 
for the Eſcape, or for both,—To this Declara- 
tion the Defendant might have pleaded the Star. 
of 23H.6. but he demurred generally,and fo has 
loft the advantage of the Statute, which is 2a 
rivate Statnte, and the Defendant has confel- 
ed the Eſcape by the Demurrer, wide ſupra. 
Sanders 1541 155. Benſon and Welby. 
So that if the Eſcape be well alledged, the 
Court will not countenance Error in other Now 
Pormalities. 
The Declaration was, whereas he had brought 
a Writ of Debt againſt 24. W. and recovered, 
and ſhews all the matter of the Eſcape, &c: and 
then it is, (as uſually in the Common Bench) 
wade queritur qd" cums he brought a Writ of Debt 
apainſt 2M. W.&c. and faith nor the aforeſaid 
M.VV. and fo it maybe a Stranger, and there- 
fore not good, Cro. Fac. 188. Burton and Eyre. 

But upon Conference with the Prothonotaries, , - _- 
it is the common courſe in Actions on the Caſe pe.1a- 
after recital of 'the Writ, in the unde queriter tion C.B. 
to begin de novo, and not to ſay predie??, &c. 
And Per Curiam , both courfes are well 

enough, 


And 
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Errorin And fo itis, tho? there be an Error in Fa; 
Fat not As in the Caſe of Faques, Car. 2. which was, 
Canada — On Non Onkees/Copie and Eſcape.The Capiar 
the Eſcape, WaS OF $o l. and to antwer 5 4. Alano Lockart Pro- 
| thonotary : And the Judgment in Debt on the 

Eſcape by default is 50. and this was affigned 
for Ercor; for the Judgment and Capies was but 
of 5ol. as to the Party, But Non allecatur, for 
upon the whole the Judgment is right, and but 
an Error in Fat, which cannot be afligned on 
_—— 2 Keb. 64.6. 2 Sanders 98. Jaques and 
Keble. ' 
In Eſcape againſt the Marſhal, the Plaintiff 
Declared, That whereas F.S. was indebted to 
him by Bond, and thereupon arreſted by Lati- 
rat, and put in Bail, and the Plaintiff obtained 
2 Judgment, who thereupon in Diſcharge of his 
Bail did render himſelt to Sir Fob Lenthball in 
Execution, and afterward Sir Feb Lenthall (the 
Marſhal ) ſuffered him to Eſcape. To this it 
was excepted, that he rendered himſelf to the 
Marſhal; whereas he ought ro fay he rendered 
himſelf ro the Conrt, for it is the at of the 
Court that turns him over to the Marſhalſes 3 
and a Judge can only take and. diſcharge the 
Bail. But its here, that he rendered himſelfto Sir 
Fohbn Lenthall in Court, Which is well enough, 
Stiles Rep. 330. Child and Sir fobn Lenthall. 
As to Declarations upon Eſcape, after delivery 
from the old Sheriff to the new Sheriff, and the 
Declara-" manner of declaring, I ſhall cite two Caſes, 
tion as the yy hich will much inform us in that point. 
—_— The Declaration was, That he was in Execu- 
tion of the old Sheriff, and delivered to the new 
Sheriff, and then committed to the Marſhal by 
Habeas Corpus, and then ſuffered to Eſcape, Cro. 
Fac.587. Dowdſwell and Sir G, Reynel. wh 
is 
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This exception was taken to the Declaration, lt mult be 
becauſe it was not ſhewed, that the ancient She- -=_ 4 
riffs delivered him in Execution, with the Caules {17 
of Impriſonment to the new Sheriffs ; for other- gejiverca 
wile, it is an Eſcape in them, and not in the him cum 
Marſhal, as in V/eftbies Caſe. For it may be he c-u/. tothe 
was delivered per Indenturam debito modo confectam "** Sheriff. 


for other Cauſes, and this Cauſe was not men- 
tioned. And a Declaration ought to be certain 
to every intent; and tho' it be ſaid wirtute cujme, 
he was in Execution under the new Sherifls, 
yet that does not help it, for it is but the con- 
cluſion of the Premiſles; and if the matter before 
does not ſhew he was inExecution, that pretext« 
cujns will not ſerve. 

In Debe on Eſcape. The Original and Capiar 
which was retornable Creſ. Martm in Michael? 
—78, was ſet forth: And that Sydly in exit” ab 
Officio in December, after the Retorn delivered 
him over to C. and it appears not that the Pri- 
ſoner was ever in the Cuſtody of Sydley. But by 
VVindham he could not elſe be turned over ,, 
and it is expreſly faid he was in Cuſtody, and it 
may be no Writ was retorned by the Sheriff ; 
and tho? in Law he cannot be in Cuſtody till 
the Retorn , yet that ſhall be now intended ; - 
neither need it be ſaid, that the Sheriff was 
continued in his Office above a year, 1 Keb.632. 
Hargol and Creamer. 


Of Declaring in Eſcape upon Outlawry,there ne-1.;; 
are allo two Caſes which will greatly dire Us in Taps 
One was Outclawed by the Plaintiff, and by ca Our- 

Habeas corpus he was delivered to the Marſhalſea, \**'y- 


and eſcaped. Now the Declaration may be for 
the party only, and it need not bean Action on 
the Caſe tam quem, tho? here is a Contempt to 
the King, Brigdman's Rep.8. Moor and Sir George 
Reynel. 

The 
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The Plaintiff in Debe on Eſcope declares of 
a Recovery of 13, Utlawed 15. and that he was 
_ Cap. Uilge 18 Car- 2. after the year, 
and doth not Declare that he was in Cuftody, 
nor that he was ever charged in Execution at 
the Suit of the party, by Prayer on the firſt 
Judgment, (in which Caſe , tho? an ARion on 
the Caſe will ye, yet not Afton of Debt.) 
And after Verdi& pro Quer”, Maynard moved 
in Arreſt of Judgment, "That this taking after 
the Year, after the Recovery and- Judgment on 
the Outlawry , does not make the Priſoner in 
Execution at the Suit of the party , without 
Prayer ; becauſe it may be Intended , that the 
party intended to have other Execution than 
the Body. And relied on Froſt's Cale 5 Rep. 89. 
That until ele&ion mad2, he is not in at the 
Suit of the party, Szderfin 380. Buckland and Kel- 
land, Keb.408. meſme Caſe. 
Tho' the But upon Cro. El. 850. Shaw and Cutter's Cale, 
Capiz* and 706. Leighton and Garnon's Caſe, The Court 
_ inclined, that tho' the Capias be after the year, 
& yet Debt lies againſt the Sheriff for the eſcape, 
without any Prayer of the party entred on Re- 
Fes upon cord; and that he which is taken upon a Cap. 
Eſcapes Utlegat. is in Execution at the Suit of the party, 
——_ «ill the party diſclaim it, 5 Rep.FrofF's Caſe. 
re? Asto Leighton, and Garnon, and Shaw and 
party en- Cutters Caſes, vide ſupra. 
tred on 
Record, As tothe manner of Declaring on Eſcapes in 
—_ Inferiour Courts , or upon Removal out of Infe- 
Eſcavesin Tiour Courts, it need not be ſhewed how the 
Inferiour Juriſdiion of the Court was, and how it was 
Court, held; this being but Inducement to the Adi 
ON. 


And 
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And fois 1 Cre. Moys and Hedges, 2 Kel. 219. 
Drinkwater's Caſe, the Eſcape being the material 
part ; and tho? its ſaid, the party was Committed 
debito modo, and doth not ſay , prowt pates per 
Recordam, its good enough , the Prefidents being 
both ways. 

But in Hedges's Caſe the difference is right. Whea the 
When the Jurifdition of the Court ought to Juriſdiai- 
be ſet forth, and when not. The Declaration wo__ 
was : 

Whereas the Plaintiff in ſuch 4 Court of Pye- hae 
powders , held at Glouceſter ſecundum conſuerud? 
Croitatis ills, brought Ation of Debt of 200 /. 
againſt Hodges, and thereupon he was arreſted, 
and under Cuſtody of the Sherifts of Glouceſter, 
who let him go at Large. Per Cur", In pleading 
a Recovery in Inferiour Court, he ought to ſhew 
by what Authority the Court is holden, whether 
by Patent or Preſcription : And this Court being 
ſtyled a Court of Pyepowders, (which is incident 
to Fairs and Markets, and is for Contracts arifing 
in them) ſhall not be intended to be a Court, 
unleſs it be ſhewed to be held by Charter or 
Preſcription, and that the Sheriff who is to take 
advantage thereby ought to ſhew it. As Stew- 
ards, when they make any Certificate out of 
Inferiour Courts, ought to ſhew therein how the 
ſaid Courts are holden, for they beſt know their 
own Authority. But otherwiſe in the Caſe of a 
Stranger, as here, where the Style of the Court 
is but an Inducement to his Action, Cre. Car. 58. 

Hodges and Moys. 

So Aﬀtion on Eſcape on Mean Procels in Infe- Need nor 
riour Courts , by virtue whereof the Defendants ** forth 
asBayliffs did duly arreſt him , and they ſer nar ;"7 nn 
forth any Plaint. And per Cur. this is buc Induce» cure. 
ment, and cured by Appearance, the Eſcape being 
well ſet forth, 2 Keb.2.09. Pepper and Some, 
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Baylifof In AQion on the Caſe for Eſcape , it was al- 
a Fran- Jedged in the Declaration , That the Sheriff di. 
— rected his Warrant to the Bayliff of a Franchiſe 
perſon £0 arreſt the party ; who arreſted him, and deli- 
arreſtes vered him to the Under-ſheriff i» ed parte autho- 
to the | yizar),Gc. and ſhewed no place where the Bayliff 
Sheriff, qelivered the Priſoner; for it may be it was out 
and faith of the County. Sed now allocatur : For the ſhew: 
what place. ing the place was but Inducement tothe Adtion, 

and when he pleaded Not guiley, the Eſcape is the 
Matter material, Cro. Eliz. 289. Appleton and 


. rant ta 


the Baylif Warrant aforeſaid, took the Priſoner, and 


- of 2 faith not, within the Liberty aforeſaid. Sed non 


Liberty, , 
| ailecatur. | | 
Profert in Action on the Caſe on Eſcape brought, and 
Curis of the Plaintiff declares, That the party was in Ex- 
the Will. ecution at the Suit of his Teſtator; its good, 
without ſaying, profert in Curie of the Will, 


I Roll, Rep.7 8, 


Eſcape Baron and Feme brought Eſcape ; the Baron 

brought arreſts the Priſoner with a Latitat in his own 

by Barm name ſole: And now he declares, That he took 

and Femee gutthe Latitat ed intentione to charge the Priſoner, 
upon a Bond made to the Wife dum ſola fuir ; and 

by Three Juſtices, its good. 1 

A@ion on the Caſe againſt aBayliff of a Liber-- - 

ty on an Eſcape by a Clerk of the Hanaper in | 

Chancery ; and declares , that for recovery of 

his Debt he proſecuted an Attachment of Privi- 

ledge, direted to the Sheriff of Middleſex ad re- 


ſpond' placitoTranſ. ed intentione,that be ſhould put 
in 


. 
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"-3n Bail for recovery of his Debt on Bond ; the, 


Sheriffs of Middleſex direted their Warrant to 
the Baylifts of « + rank and he arreſted him, 


* and ſuffered him to eſcape, Cre. Car. 329. Adymn 


and Hinton. 
The Declaration is naught : 

1- Becauſe he does not ſay of what Liberty 
he was Bayliff, or whether he hath Execution or 
Retorn of Writs. . 

2- He alledges he had an Attachment of Pri- 
viledge to arreſt him in Treſpsſs, intending after 
his Appearance to Declare in Deb: , which can- 
not be unleſs in B.R. 


And there the Reaſon is, becauſe when he The Rea; 
appears and puts in Bail, he is ſuppoſed to be in _— 
cuſtodia Mareſcal, &c. and declares againſt him to: _—_ 
in Cuſtody : Bue it is not ſo ina any other Debr on 


Court. Treſpaſs 
in B R. 


Where the Sheriff ſhall have his Aion againſt the 
Priſoner that Eſcapes, and how be ſhall Declare 
again#t him, 


Upon a Voluntary Eſcape the Sheriff ſhall not 
have an Action on the Caſe againſt the Priſoner. 
Aliter upon a Negligent Eſcape, Mo.597. 

Sheriffs of N. bring Attion on the Caſe , and 
Declare: 

Whereas F. S. recovered apainſt the Defen- 
dant in'Debt of,&c. and a Capias ad ſatsfaciend. 
was awarded againſt him,by force whereof they 
direted their Warrant to three Serjzants, &c. wo 
arreſt him, who did arreſt him 26 Febr.cc. and 
he eſcaped, and afterwards was not found in the 
ſame County, per quod by reaſon of the fame 
Eſcape they were bound to anſwer ths Deb. 

ad dampnum ©. 
* 2 Tho 
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The Jury, on Not Guilty, found that he was 
arreſted about the 26th of Feby. and to this De- 
claration it was excepted : 

By War- 1. They alledge they made a Certain War- 

rant, and rant, and ſay not ſub figiltlo ſigillat', and a War- 

oo rant without a Seal is inſufficient. Per Cur”. It is | 

_ ——_ Form, and they do not ſay ſub 
willo, 

2. They fay they are 'chargable with the ' 
Debt ; but ſay not, that they were charged or 
damnified, and if they be not damnified , they 
have no Cauſe of Action: For perhaps the 
party will never ſue thein , or they may dye 

fore ſuit, and then the Suit is gone. 

Sheriff But per Gur. Action lies on this Eſcape before 
may have they are ſued; for the party arreſted did a' 


_ Dy wrong to them by the Eſcape and Reſcous, and 


3s ſues, FREy are always chargable to the other party ; 

4h and if they ſtay till they are ſued , perhaps the 
party that eſcaped may dye , or fly the Gn 
' 


ry. 

Jury find yg. The Arreſt and Reſcue is ſuppoſed the 

the Reſcue 26th of February, which is uncertain whether it 

ciren,Oe. were before or after that Day ; and if it were 
after the Day, it will not maintain the Decla- 
ration, for then it cannot be a Reſcue the 261h 
Day. 

But per Cur. the Verdi is good before or 
aſter the Day, ſo as it was before the Suit com- 
menced , Cro. El. 53. Sheriffs of Norwich verſus 
Bradſhaw. 

If Judgment be given in Debt againſt the 
Sheriff on E/cape, he ſhall have an Action on the 
Caſe againſt the party that eſcapes, altho' the 
Gaoler Licenſeth him to eſcape, and the Gaoler 
ſhall not plead this Licenſe, Mo.p.404..u.541.Bel- 
chamber and Savage. | 

Sheriffs 
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Sheriffs of London brought Attion upon the 
Caſe againſt Paine, becauſe that he being in 
Execution under their Cuſtody at Spicer's Suit, 
made Eſcape, '&'c. The Defendant confelled all 
the Matter ; but further pleaded, That after 

Eſcape , Spicer had acknowledged fatisfa- - 
fon (being after the Eſcape ) upon Record of 
the Suri recovered. Demurrer, 

Per Cur, The Attion is maintainable , tho? 
the Plaintiff in the firſt Attion had acknow- 
ledged fatisfadtion, the payment after doth not 
ake awajythe Attion, but mitigates the Damage 
mnly : For the a& of a Third perſon ſhall not 
tke away an Attion once veſted, 1 Leon, 237. 
£321. Offley and Saltington verſus Paine ; and Hills 

ſe there cited. 

Fitzh.N.B.136.b. its ſaid there, The Plaintiffs 
n this Action ought to ſhew, that they had been 
npleaded by him who recovered; 'for they 


nnot have this Aion before they are ſued. 
% 
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CH AP. XXII. 


Of Pleadings by the Sheriff to Aftions brought for 
Eſcapes. What ſhall be ſaid s ſufficient Freſh 
ſatan where upon Freſh-purſuit made be 
retake the Priſoner, or not : And where the Pri 
ſoner , bis being retaken , (hall bave by 
Audita Querela, or not. Freſh-purſuit , how ty 
be pleaded. Pleading the Statute of Limitation, 
Pleading acknowledgment of Satufattion on Re 
cord by the Plaintiff , or accord with Satufadion, 
Nul tiel Record pleaded » and bow, Eſcape 
the Plaintiffs Conſent. By the Sheriffs Licenſe. 
Traverſes , Superſedeas, Prote&ion, Priviledg: 
pleaded. Bar hy the Voluntary Eſcape. Venue, 
Iſſue, Evidence and Special Verdith, Of Eſcape 
of Felons. 


Of Pleadings. 


S for the Pleading to Eſcapes direRtly, 

; the Detendant cither denies the Eſcape, 
and chen he pleads Neon permiſit ire ad Largum, 
or elſe he confelleth the Eſcape ; but pleads that 
he made Freſb-pur/uit , or that he eſcaped by 
Licenſe of the Plaintiff. Y 

There are other Pleas common with other 
Actions, as Statutes of Limitations, Satisfaction, 
INat tiel Record,&c. Nil debet. 

Bute IT ſhall firſt Treat of Pleading Freſs 
pzr/uit; And as to the right underſtanding df 
tat I ſhall enquire, 


What 
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What ſhall be a ſufficient freſh perſuit, or where upon 
afreſh perſuit of the Sheriff ,be "hay retake The 
Priſoner or not, and where the Priſoner upon bis. 
being retaken ſhall bave his Audica Querela or 
yor. 


Tho the Priſoner that Eſcapes be out of the 
view, yetif he be taken in recents Executione, he 
ſhall be in Execution again ; and tho he fly into 
another County where the Sheriff had not Pow- 
er, yet for as much as the eſcape was of his own 
wrong (whereof he ſhall not take Advantage) 
the Sheriff may retake him in another County , 
and he ſhall be in Execution. And freſh perſuic 
is not that he muſt have him alwaies in his view, 
but if he makes freſh perſuit , fo that it doth nor 
appear fully there was a default in the Sheriff in 
his perſuit, tho he be a day and a night out of 
his view, yet he ſhall be ſaid to be in Execution 
for the party againſt his will upon the retaking , 
asif the Priſoner eſcape to an Houſe , and the 
Sheriff fets a Watch and takes him when hs d 
comes our. 

If the Gaoler make a freſh perſuit before any rf the She- 
Aion commenced and he is retaken, the Gao- rifretake 
ler ſhall be excuſed, but ?its otherwiſe if before the him on 
Priſoner be retaken the party brings his Action, —_ : 
for at the time of the Aftion brought he had an; 
good cauſe of Attion ; but it ſeems by VVinch.p. brought he 
25. that retaking upon freſh ſuit after Aion ſhall be 
is good , but not after Ifſue joyned. Cro. Fac. <xculed. 
657. Whiting and Sr. G. Reynells Caſe. 

Stow Attorney ol C. B. was in Execution in 
Norfolk for 1000. and he by Practice procured 
himſelf to be removed by Hab. Corp. before Coke 
Chief fuftice at the Aflizes in Lent, and then el- 

L 3 caved 
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caped to London, and in Eaſter Term following 
the Bayliff did retake him , the Opinion of thi 
Court was, that the freſh Suit made was goo 
tho he took him againat the end of the yea 
if inquiry was made after him , and.ſo by cc 
1:quence Attion for falſe Impriſonment againl 
the Bayliff did not lie. AMich.8.Fac. B.C. Sto 
Cale. | 
If the Plaintiff bring his Action before th; 
if 7 Sheriff retake him , or if the-Sheriff does nc 
work 19g make freſh perſuirt, yet in both Cafes the Sheri 
freſh per- MAY retake him, and keep his Body in Cultod 
fuir, yer till he agree with him, or he may have Actia 
he may ©1 the Caſe for his Tortious eſcape : And wher: 
retake bin. che Priſoner cſcapes of his own wrong, and i 
retaken he ſhall never have an Audits Querel 
2T4in{t the Sheriff, but if he efcapes with th 
coni:nt of the Gaoler he cannot retake him,and 
it he do the party ſhall have Audita Querels: 
It one in Ex2cution eſcape, the Sheriff may na 
Gaoler _ retake him but upon freſh perſuit , but he ſhal 
_— "have Ation on the Caſe againſt him, or Treſpaſ 
nt before Barc priſcnam fregit. 3 Rep. Ridzways Cale. Poph 
he is raken 41. eſe Cale, 'Fones 145. Harvey and Keypel 
the Priſo- Caſe, Cro. Fac. 657, FVhitneys Caſe , 2 Rol. Ry 
ner dies + 82,26 3» we/ye Caſe. 
th pi A Prifoner eſcapes, the Gaoler makes freſ 
kcoler, PCrfuit, and before he hath taken him the Prilo 
ner dies ; this isthe Act of God, and yet becaul 
it was once an eſcape, the Action of eſcape lis 
againft the Gaoler. Poph. p.186. 
In fieſh Uponeſcape, the Sheriff may not in freſh 
periuir. pertuirt enter into the Houſe of 7. D. and break 
I” the Chetft of /. N. co ſearch for the Prifonet, 
oven & 2 Rot, Abrig. 564. Bennetand Gray. 


CLelt. 


Chap.2 3. 
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2 If a man in Execution in theCounty of Devos, 

Kin eſcapes intothe County of Somerſer, where he is 
K g _ taken in Execution at another mans Suit, and 
| ry after the Sheriff of Devon, on freſh perſuir finds 

4 ain him in Priſon in 0p any , It 15 made a 

: : Queſtion, how he may charge the Sheriff of $0- 

_ - merſet with the firſt Execution, or put the party 
ed in Execution ſeeing he ſhall not retake him. 
__ I Rolls Abrig. got. 

Sheri Tho Informartion lies againſt the Sheriff for !nformati- 
then eſcape, yet it lies not on eſcape after taking by yu y_ 
nm. J freſh perſuit, no more though the Information was 
= be depending before the taking, ſo that the Ofhi- 
and i cers diligence appear. 2 Ke. 384. the King a- 

Quent gainſt Sir F. Lenthall, 

20 Freſb perſuit Pleaded. 
wa es The Plaintiff counts of an eſcape in L::don , 
ws © 1 nd che Defendant Juſtifies the retaking in De- 
rrenbll ; ſo that the eſcape at Londen is not anſwered, 

Pop its naught upon Demurrer; but when the Defen- p;,.. 
>. dant by his Replication denies not the freſh Suit, 

, 7 h, but by Proteſtation relies upon this, that he was 

ay out of the view (which is not material, for it is 
« fre 2 the form of Pleading to ſay he had him in 
' Prifc his view, &c.) it appears not to the Court that 
ors he had cauſe of Action, now this Bar is luffici- 

Ih ent for the matter, but in{ufficent for the form , 
wPel®F and there being no Demurrer, bur a Replication, 
freſh | 9 advantage ſhall be taken of the Bar for mart- 

Ny! ter of form, 3 Rep. Ridgways Caſe, Popham Þ. 4. Tyxve,fe, 
”: ſou meſme caſe, That he 
EY Action on the Caſe for voluntary eſcape, De- 9ied ata 

fendant Pleads, he eſcaped in Nowember by negp- —_ 


lt 


ligence and Traverſed not voluntarily, and that ;;; .. 

he freſhly perſued and took him, and that poz7ea anrer (ns 

videlicet 27 Arg. he died, ro which the Plaintift 5:/le. 
Z 4 Demurred 
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Demurred, beoauie before the eſcape, and eſpe- 
cially for the ' void Traverſe. . But Per. Cur. the 
alledging the voluntary eſcape is immaterial , 
and the Sheriff chargable without it, and he need 
not Traverſe the voluntary eſcape , but be- 
cauſe he doth not ſay he died ante exhibitionem 
bille , Jadgment for the Plaintiff, 3 Keb. 55. Read 
and Bowvey. 

The Plaintiff declared of an eſcape voluntary, 
the Defendant ſhews a negligent eſcape, its good 
without a Traverſe. Latch p. 200. Harvey and 
Repnell. | 

In Debt on eſcape , Plaintiff declares that the 
Defendant (Sheriff of Devon) ſuffered one C. 
who was in Execution to eſcape in London, 18 
Dec:*nber. Defendant Pleads that the faid C. el- 
Ccaped tie. 16 December in Com Devon, and that 
he fret:!y perſued him and retook him the 17 
Decemver, arid rereyned him again in Execution 

Defendant gb/q; bc, that he is guilty alit* wel alio modo. On 
—_ a 0s it is Demarred ; becauſe the eſcape is ſuppo- 
Eſcape ſed to be the 18 December , and he Pleads the 
mentioned Eſcape 16 December, and the retaking the 157 De- 
in the cen:ber, andlo he anfwers notto the eſcape menti- 
Declarati® gned in the Declaration, for the Traverſe aliter 
on 33 0. weil alio modo doth not anfwer to the Time, 
time, &c, . 

Truverſe Þutto the manner of any thing alledged, and 


alit. vel Per Cur. the Plea is ill. Cro. Eliz. 4.39. Ridgways 
How extend» (Ca fo. 


alio modo. 


| On n:1 debet Pleaded in eſcape,freſh perſuit may 
On ni! de- 4 _ . TO « 
betin Ef. DE g1ven in Evidence 3 fo a releaſe or any thing 
cape which that deſtroys the Duty. Vid. ſupra Tit. Evidence. 
may be YJ Reb:3058 Lutterel and Hoſedell. 
given in Now asto other Pleas, and the formality of 
ETIEntt pleading, what ſkall be good or not, the Caſes 


following are of great conſideration to inſtruct 
us in that uſeful Learning, | 


Debt 
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[pe- Debt for an eſcape is not within the Stat. of Statute of 
the | Limitations, tho Afton onthe Cale is ; the words Limitati: 
al, || of theStatuteare, All Aftions of Debt grounded on** 
ced any Landing or Contra , without ſpecialgg, ſhall be 
be- brought within fix years, 3 Siderf. 205,206. 1 
Ew Sand. 38. 


Now firſt, This Aion is not founded on any 
ary, Lending or Contta@ 3 here is a Duty created by 
ood | the Law without Lending or Contra, 2 I»ft. 


and 288. 
2- This ARion is founded on a Specialty, 
the (viz.) on a Statute Law ; for at Common Law 
C. no Debt” on Eſcape lay againſt a Gaoler, &c. 
18 of one out of Execution, and the Statute of 


, el- 1 R.2, c.12. gives the Action of Debt againſt the 
that Warden of the Fleet; and this Statute by Con- 
17 {trugion, extends to all other Gaolers and She- 


tion riffs, 2 Sand. 37,38. Jones and Pope. 

On 

»pO- Acknowledgment of SatisfaQtion on Record is kw 
the a good Plea. —_— 
De- The Sheriff brought an Aion on the Caſe gion on 


nti- | againſt F. for making his eſcape out of Execu- Record. 
liter tion. Defendant pleads, Confefling all the Mat- 
me, ter, and that after this Eſcape he at whoſe Suit 
and he was condemned, had acknowledged fatiſ- 
vays faction on Record. To which it was demurred. 
| Per Cur. The Plea is good, becauſe the Defendant 
nay is ro be charged ; for that the Plaintiffs are 


Ing chargable with the Debt , and not otherwiſe ; 
nce. and the Defendant hath pleaded Satisfation ac- 

knowledged on Record, which may by, his 
y of means, and is not denied ; for otherwiſe the 


aſes Plaintiff might have ſhewed the Special Matter 

ruck by Replication , Cro. El;z. 237, Salreſton and 
Payne. 

Accord 
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Accord 
with ſatiC. 
faction, 


Nul tiel 
Record. 


Command 
ot the 


Plaintiff. 
Eſcape by 


conſent of 
the Plain. 
wt pleaded 
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Accord with fatisfation, is no Plea. In Sci 
fac. on Judgment in Eſcape, on Oyer, the Defen. 
dant pleads Executio non; becauſe that after the 
Judgment the Defendant afligned the Obligez 
tion of Security of 7. the party who eſcaped, 
which the Plaintiff received and accepted. Ty 
which the Plaintiff Demurred. And per Cur. 
Accord with Satisfattion is not pleadable atter 
a Judgment, 3 Keb.25 5.Poole and Moſedell. 


Nul tiel Record is a good Plea. 

Debt on Eſcape againſt the Sheriff upon a 
Capias Utlagat? after Judgment : Defendant plead; 
there was no ſuch Record of the Debt and 
Damages. Ir is a good Plea on Demurrer, 
I Brownl, 51. Maddox and Young , Hob. pag, 


209, 

In Debt on Eſcape one may plead , That the 
Plaintiff commanded himto let him out of Exe 
cution, Cro.Car.329. in Veſey's Cale. 

In Scire fac. on a Recognizance, as Bail in a 
Writ of Error in the Exchequer Chamber. The 
Defendant pleads, That the Plaintiff ſued a 
Capias ad a —_—_— out of thz Kings-Bench 
to the Sherift of Middleſex, and he was taken in 
Execution thereon, and ſuffered to eſcape by the 
Plaintiffs conſent. The Plaintiff demurs,becauſe 
they do not lay a place where the Court was 
held, nor where the party eſcaped by Conlent, 
2 Keb.567. Mod.Rep.1y. Prinn and Smith. 

Payment of the Money to the Marſhal is no 
Bar ; but payment to the Sheriff on a Feers fac. 
is good ; for he js commanded to levy the Mo- 
ney, &c. but no ſuch Authority is given to the 
Sheritf, Sir Tho. Zones p.97. Taylor and Baker. 


Chap.23; Of Eſcapes. 


In Eſcape the Defendant pleads a Releaſe of 
him who recovered, to the Priſoner, being in 
Execution ; its holden 'no Plea. Nil debet in 


Debt on Eſcape, 19 H.6.14. 


As to Traverſing, and Forms of Pleading, 
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In Treſpaſs and lmprifonment the Defendant Thit he 


Juſtifies by virtue of a Capias , and the Plaintiff eſcaped by 
did afterwards eſcape, and he being Sheriff did *b< Sherifie 


follow him by virtue of che faid Warrant , and _ 


In 


took him upon the Capias. 'The Plaintiff replied, yichour 2 
He eſcaped by Licenſe of the Sheriff, and Tra- Traverſe. 


verſeth the latter taking by virtue of the War- 
rant. Per Cur. The Traverſe is idle, becauſe the 
Plaintiff had ſufficiently confeſſed and avoided ; 
and if he eſcaped by the Sherifts Licenſe , that 
ought to be the thing put in Iſſue, and not the 
Traverſe, 1 Brownl.197. Hatton and Hunn. 
Action on the Caſe upon Eſcape was brought 
againſt a Serjeant of London. He pleads that the 
Sheriff commanded him to deliver his Priſoner 
to him ; which he did, and Traverſed, that he 
was guilty of the Eſcape, Aliter wel alio mode. 
Per Cur. The Serjeant is an Officer of the Sheriff, 
and the uſual manner of Pleading is to plead, 
That the Priſoner was in cuſtody ot the Sheriff ; 
and Sheriffs in Londow» may make their Houſes 
their Priſons, as well as the Counters, and the 


Bar was good, but the Traverſe was ill , Siderfin Traverſe, 
p. 318. Hwband and Cole, 2 Kh. 147. meſme That he is 


Caſe. 
This Plea is a Confeffion and avoidance, and 
the Traverſe is ill. Bur per Car. here is no Eſcaps 


guilty of 
the Eſcape. 
Vid.ſupr. 


confeſſed ; and therefore Net guilty ſhould have Na guilty. 


been pleaded, and notio take a Traverle. 


Debt 
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Debt againſt the Sheriffsof London upon Eſcape 
of 4. The Plaintiff Declared on an Execution 
by force of the Recovery , and that the part 
was in the Priſon of 1b ſub cuftod* F.S. Þ4 
7-D. then Sheriffs, 1 H. 8. and that he fo con- 
tinued ſub cuſtodia F. B. & F.G.2 H.8. and fo 
continued ſub cuftodia F. N. & F.L.3 H.8. and 
then was ſuffered to eſcape. F. N. and F. L. 
pleaded, That before the Eſcape at ſuch a Day, 
Anno ſuperius in Narratione ſpecificato , the ſaid 
= and 7.S. adtwnc Vicecomnes ſuffered him to 
cape. 

Per Cur. It is no Plea, becauſe there was three 
years ſpecified in the Declaration, and it ſhall 
be taken that it was the firſt or third of H. 8. 
when they were out of their Office, yet it is 
meerly induczd by the adrunc Vicecomites, which 
ſhall lead the Intendment to be in the year in 
_ the Defendant ſuppoſeth they were She- 
riffs. 

But per Cur. that ſufficeth not , but the Plea 
muſt be alledgeq in Fa& ; and therefore the 
Defendants meaning, to diſcharge themſelves by 
former Eſcape , which was not in their time, 
ſhould alledge it preciſely , Dyer 66.Serjeant Mi- 
wor's Caſe. 


In Debt for an Eſcape of one in Execution. 
Defendant pleads NI dehet ; and after Ifſue, and 
the Cauſe entred for Trial, the Defendant would 
acknowledge the Aion with relifa werificat rone. 
But per Cur, this he may not do withour the 
aſſenc of the Plaintiff; for many defects are aided 
by Verdi&, Sir Tho. Fones Rep.156. Marſball and 
Cooling's Caſe. 


The 
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The Plaintiff chargeth the Defendant with an 
EapP, 13 Ap. 18. Fac. and the Defendant 
pleades Eſcape, 29th Feb. 16 Fac. which was a 
year and two days before the Eſcape alledged by 
the Plaintiff; to which che Defendant made no 
anſwer, and altho* he concluded ic was the ſame where the 
Eſcape which makes the Plea good where the time is ma- 
time is not material, yet in the principal Caſe teria! the 
the time ſeems to be material; for the Defen- ©2*'a _ 
dant, (the Marſhal) Pleads, that the Priſoner was qc ane 
committed to him by Habeas Corpus, and that he gfape will 
remained in his Cuſtody from ſach a time till nor make 
ſuch a time, during all which time the Plain- '* 8996 
tif never prayed to have the ſaid Priſoner in 
Execution , Bridgmans Rep. p. 7. Moor. werſ. Sir G. 

Regnel. 

In an Eſcape, The Defendant confeſſed that g,z.-[7dews 
H, was in his Cuſtody by Latitat retornable picaded bur 
Mercurij Craft. Animarum, but aid that a Superſe- the Retorn 
deas.came to him (which varied from it) reci-* _ 
ting a Writ Retornable die Veners Craſtino Ani- g,;... 
marum , for which variance the Plaintiff. De- 
murred as being not the ſame Adtion , which 
the Court agreed, 1 Keb. 2.34, Earl of Bedford 
againſt Auſtin. ; 

.In Action on Eſcape, in Debt on Judgment p,,,.n;,.. 
Defendant Pleads, That after he was arreſted 
he was diſcharged by Protetion ſhewed to the 
Bayliff, as Servantto the Earl of Bath, Per Cur 
G_ Plea is naught, 1 Keb. 660, Cockman and. Sy- 


"7 

In action on the. Caſe on Mean Proceſs She- 
rift Pleads , That a Writ of Priviledge-came to 
him Teſte Marqueſs of Newcaf/e Retornable art P:viicge 
Sefſions : Which recites , that by the Law of « _— 
England, perſons ſhall be priviledged in going * 
to and retorning from the Seflions. To which 
the Plaintiff Demurrs, and the Court held the 


Plea 
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Plea to be ill; yer the Court were in doubt 
upon a ſecond motion , whether the Priviledge 
ſhall extend to ſuch inferior Courts. Alfo it 1s 
ill pleaded, not ſhewing where the Writ iſſued, 
nor where the Seflions was, nor whether the 
Diſcharge were in Seflion, —_ p. 269, Clark 
and Mollinuex, 3 Keb. 845. Meſme Caſe. 
Theadvin» In Action on Caſe for Eſcape and falſeRetorn, 
rage of if the Sheriff Demurs generally upon Sthe De- 
pleading claration , he loſeth the advantage of Plea- 


” -H ding, Stat. 23 H.6.c. 10. vide ſupra. Benſon and 


loſt by De- Welby . 
murrer. 
| Venire. 


In Action of Eſcape, Venireſhall not be charg- 
ed, nor in Debt: For theſe may be all over. 
England, 1 Keb.65. Wright and Martin, Stiles Rep. 
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By the Marſhals Priviledge, the Jury on 
Eſcape were changed out of London into Mid- 
dleſex, 2 Keb.818. Crook. and Moſedale. 

Hale faid , he knew him after Imparlance 
ouſted of this Plea ; but here the Court would 
not put himto Plead it, but granted a Tryal in 
Middleſex, and Eſcape in London, being 1o every 
where, Cro. El. 625. 

Venire is moſt proper to be from the place 
where the Eſcape was. 

Action is brought againſt the Defendant as 
Sherift for the Eſcape of R. in Norfolk, and 
falſely retorning nom eff inventw in B, R. the 
falſe Retorn is not the principal, but the Eſcape 
is the cauſe of Aion 3 and the falſe Retorn 
which is alſo made in Norfolk is but Aggravation, 
the Party may lay it in either County, 2 Keb. 
771, Ruſſel and Sucklin, 

Where 


Chap.23- Nf Eſcapes. 357 
Where the Yenire and Retorn differ its not 
good, Hetly.$3. WE 
Per Cur. No Coſt ſhall be on Non-ſuit in this 
Aion, by the Star. 32 H. 8. 


Of Eſcape being pleading in Bar. 


It. has been adjudged as well on Scire fac. as 
in Debt , that to plead he was in Execution, | 
and contra voluntatem of the Sheriff eſcaped, is 
no Plea. No tho' it were by permiſlion , v1. 

2 Keb. 305. Ridly and Morſlce, Cro. Car. 2 4. Ro- 
binſon and Clapton, Vilner's Caſe, Allenſon and But- 
ler, Symonds and Cottmar. 

To a- Scire fac” on Recognizance as Bail in gfcape by 
Error, Defendant Pleads, that the Plaintiff after coalcar. 
Judgment ſued a Cavias ad ſatisfacimmd* out of 
the Kings Bench, and that the Defendant was 
thereupon taken, and that he eſcaped by con- 
ſent of the Plaintiff, Per Cur?, The Plea is 111 
for want of Place, it is not ſaid where the Court 
was held, nor whether the Party efcaped by c5n- 
lent, 2 Keh. 567. Moor, Rep. 19. Prin and 
Cmith. 

To Scire fac on Judgment in Debt , Defen- Bar by vo- 
dant pleads a Capias ad ſatisfaciend iſſued out of Iurarily q 
the Court of Kmgs Bench, and that he was taken _——— 
thereupon, and on Habeas Corps out of ths Com- py,; fix 
mon Bench , he was commirred to the Cuſtody 
of the Warden of the Fleet, and that the War- 
den ſuffered him voluntarily to Eſcape. To 
this it was demurred, becauſe he concludes not 
aight : And per Cur?, the Execution muſt be 
aledged by matter of Record , and theretore 
be muſt conclude his Plea, prout patet per Re- 
ordam : The difference is berween Proceſs that 
requires no Retorn , and the Record _—_— 

I- 
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On uil de- 
bet, Freſh 
perſuir, 


| tet them give in Evidence Freſh perſuit on nil 4 
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he is committed is ſhewed. The Commistitur in 
an Action of Eſcape is but inducement , but in 
a juſtification it is ſubſtance. Upon a Capias or 
Latitat he need not fo conclude, bur here is 
Matter of Record alſo , here the Matter of the 
Bar is not the Matter of Fa, but the having 
ſued out Execution on Record. And Secondly, 
Its all one as to the Party, whether he Eſcape by 
the Sheriffs negligence or yoluntarily, It the Party 
negligently Eſcape , the Party and the Sherif 
may take him again, but if voluntarily, then 
only the Party may take him again, but not the 
Sheriff; bus if the Sheriff let him go by con- 
ſent of the Plaintiff, then neither can take him; 
and Bar by voluntary Eſcape. is held Ill. Judg. 
ment pro Quer, 2 Keb. p. 197,206. Alenſon and 
Butler, 2 Keb. $852. Vilner and Allen. 

Until of late time the Diſcharge of the 

Gaoler wasa good Diſcharge. As in 3 Co. Ridg. 
ways Caſe, Hob, Caſe of the Earl of Eſſex, 8 Rep. 
Dr. Drury's Caſe, but now the Law is taken 
otherwiſe. Vide ſupra. 
In Audits Querela, voluntary Eſcape in the 
Sheriff is no good ſurmiſe , but that the Sherif 
may retake him again. Vide ſupra. 1 Rol. Ab. go. 
Trevillian's Caſe, Hob. 2.02. Sheriff of Eſſex. 


Eſcape. 
Of Iſue, Evidence, Special Verdi, 
In De bt for Eſcape 'on n4l deber pleaded , the 
Defendant may give Freſh perſuirt in Evidence 
And by Hales, at a Tryal at Bar ſaid, he alway 


bet. And by Wild,it is done generally, od:Rep.116 
3 Keb. 305. Moſedell's Caſe. , 


_ prove' that the Priſoner was at Londen three 
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In Action againſt a Gaoler upon Eſcape of a Evidence 
Priſoner in Execution : If the Iſſue be, whether ** _ 
the Gaoler immediately after the Eſcape made 
Freſh ſuit after the Priſoner, &c. and the Evi- 
dence is given, that a Priſoner eſcaped our of 
Priſon by the negligence of the Keeper, and is 
abſent a day and a night, and the Keeper 
knows it not (having many other Priſoners un- 
der his,gare) but when he had notice of it, he 
immediely makes Freſh ſuit after him, and 
retook him : This is an immediate Freſh ſuit to Which i 
maintain the Iſſue, for covnenient perſuit is an ® Freth 
immediate perſuit in Law, 2 Rel. Ab. 68 1. Hin. 2s 
108 and Sir Fob Lenthal, and Eltin and S': 
Lenthal, on Evidence at the Bar, where th 
dence was that he eſcaped at nine a clock) at 
night, and the Notice and Freſh Suit on which 
he was retaken, was the next Morning at nine 
a Clock. \ 
Iſſue was, whether A. was taken by a Capias 
at the Suit of B. and Evidence was taking by a 
Capias at the Suit of C. and thn a Delivery of 
a Capias at the Suit of B, to the Sheritt, its good 
Evidence; for tho? he were taken before, yet 
this is a new taking in Law as to this Execu- 
tion. So if the Iſſue be ot a taking on a Capias 
ad ſatisfaciend', and Evidence bs by a taking on a 


. Capias Ultlegat”, or pro fine with a prayer of the 
Plaintiff, that he may remain tor ſatisfaction. 


Iſſue was, whether F.'S. was taken with a 
Capias, Evidence was given by an «alias Capias. 
And good, Hob. p. 54- 

In Debt on Eſcape againſt the Marſhal, and Evicencs 
Nil debet pleaded: The Plaintiff faid, he could by as 


Capias. 


: R vidence ' 
long Vacations. The Evidence was an Haheas  ;..q 


Corpus ad Teſtificand? and that the Priſoner went perſuir, 
down too long before-hand , and ſtayed too 
Aa long 
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long after the Afſizes were done at Well;, and 
that he went 6o Miles beyond Wells before he 
retorned agg Verdi# pro Quer. for 620 I, Mod. 
Rep. 116. Moſedels Caſe. 
Ne wnques In Eſcape upon a Capias retorned , ne wnques 
en ſon gard ey ſon pgard ſhall be tryed by Record : But upon 
how rrede a Capias not Retorned, the priſal ſhall be tryed 
how tried Þ&7 Pais, Rolls 2 Abr. 574- 
on Cop. The Impriſonment upon the Execugpn, and 
not Retor- not for other cauſe in Eſcape ſhall be tried by 
ned. 6, fhe Record. But in Eſcape againſt the Mayor 
_ »m Of a Staple, for ſuffering 7. S. in Execution 
the Execu- UPON a Statute Staple to go at large, if the 
tion how Defendant ſay he was not in Priſon upon the 
to be tried: Execution, but upon plaint there, this ſhall be 
Tow im tryed per Pais, and not by Record; becauſe it 
of Mayor would be unreaſonable, the Defendant ſhould 
of the Sta Certifie a Record where he himſelf was concer- 


ple. ned. 


Arreſt in In Eſcape upon Arreſt in one County, and Ef- 
one County eape in another County ; upon not Guilty this 
and Eſcape 211 be tryed, where the Eſcape is laid, for the 


in another 


where to AION is upon the Eſcape, Roll. Ab. 602. 

be tried, Action on the Caſe againſt a Sheriff upon 
Eſcape in London, and the Arreſt laid to be in 
Southampton. Per Cur. "The Viſne ſhall be where 
the Eſcape was, becauſe that is the ground of 
the Action, and not where the Arreſt was, 3 
Cro. Richbel and Goddard. 


Note, In Ation on the Caſe for Eſcape or 
Deceipt the Court will not charge the Vi/ne out 
of the County where the Plaintiff ſuppoſeth the 

thing to be done, Siderfin p. 87. 
Clarging In Action on the Caſe againſt the Sheriff of 
the #jne. York for an Eſcape, and declares that he arrelt- 
cd the Priſoner in the ſaid County, and after 


ſuflered him to eſcape at D, in Cow? — 
0 
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To which the Defendant plaads not Guilty , 
this Iiſue may be tryed by the County of Net- 
tingham only, without joyning the County of 
York ; for the Action and Iſſue is upon the Eſcape 
and not upon the Arreſt, M. 40 & 41. El. B.R, 
Bennion and Watſon. 

Debt againſt the Marſhal for ſuffering T. B. 
in Execution at the Plaintiffs Suit to Eſcape. 
Defendant Pleads, he did not {uffer him to Ef- 
cape. And gave in Evidence, That F.B. brought evidence 
Attaint to Reverſe che Judgment, and upon his on =» per- 
Prayer the Court bailed him , thac he might we 
proſecute the Suit with effe&t. But this Bail wag ** 5 
not entred of Record. And the Court held it 

ood Evidence. The Eſcape ſuppoſed here is for paicg is 
etting him go by Bail, which is the a& of the the at of 
Court and not of the Marſhal, and may well the Cour. 
be given in Evidence, Cro. El. p, 5. Vaſt and 
Gandj. 

By #ray, upon Execution ſued aiter Verdi&, Pail upon 
altho' the Party Sues Atraint, the Court uſually 4rrainr. 
does not Bail him, for the Verdi& is intended 
true till reverſed, but on good Conſiderations 
they may: And tho' the Bail be not entred , 

et the Plaintiff for his benefit may cauſe it to 

entred, and then hz may have a Scire fac” 
on the Bail,and fo is not at any miſcheif. 

The Partybeing charged inMean Proceſs when comnit- 
he was in Cuſtody, the Evidence may be good tur to be 
without proving any Comittitur ; bur it he were Fed: 
in Execution the Comittitur upon the Roll ſhall 
be proved, Sderfin 2.37. the King end Povey. 

In Debt ſur Eſcape, it the Defendant Plead No Eſcape 
wal Eſcape, hs cannot plead in Evidence no Ar- Pleadee. 
reſt, Tryal per Pais 174. C'ajt. 34- ati 


no Arrelt 
which muſt 
be proved ja Evidence on Eſcape for Mean Proceſs. 
Aa3 Verdi#. 
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Verdift. 


257 = In Debt on Efcape if the Plaintiff Declare of 
1 againſt rwo 2N Eſcape of two, and its found one only was in 
[ and foung Fxecution 3 yet the Verditt is good, and the 
'Þ 5gainſt one Plaintiff ſhall have Judgment, Siderfin pg. 5. An- 
p [4 only. drews's Calc. 

| 

| 


ht In Debt on Eſcape, if the Plaintiff Declare of 
|! Eſcape of the Eſcape of Baron and Feme out of Execution 
(| Baron and on Judgment for the Debt of the Wife dum ſola, 
| Feme, the and the Jury find the Husband only was in Execu. 
! Jury find c50n; yer theVerdi& is good, and the Plaintiff ſhall 
the Baron Ra 

| only in have Judgment. The Jury found not that the 
Execution, Wife was taken in Execution (being for Debt 
contradted before Coveriure, ) Siderfin p. 5. Ro- 

' | berts and Herbert. 1 Kcb. 571. Meſme Caſe. 
| Vergit Though the Veraict find an Erroneous Pro- 
fnds'an Cels, yet the Sheriff thall not take advantage there- 
Erroneovs of, As in Debt on Eſcape, and ſpecial Verdi 
Proceſs. finds an alias into another County, without a 
Capias in the proper County, and that I was in 


| 

| Execution and eſcaped. Judgment pro Quer, on 
2 Crc. 1. Pl. 1. & Co. Dr. Druties.*s Caſe, becauſe 

| the Shenilf is a Stranger and ſhall have no ad- 

| 


vantage thereof, 3 Keb. 629. Hide and Hillar, 
Verditon One reſcued himfeli and eſcaped , and the 
Reſcoug5 Sheritt brovght Aion cn the Caſe. On not 
before the Guilty, The Jury iound he was arreſted circa 
S £:,9 the 26 of Feb. and then and there reſcued him: 
7 felf. Per Cur? be the Refcous before or after che 
day ſuppoſed in theDeclaration its good] enough, 
ſo as it be before the Suit commenced, Cro. El. 
53- Sheriff of Norwich and Bradſhaw. 
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Chap.2 3. Df Eſcapes. 


Conſideration on Aſſumplit, about delivery of Pri- 
ſoners m ſafe Cujtody, and ſaving harmleſs of 
Eſcapes, 


The Sheriff having one in Cuſtody takes 4/- 
ſumpſit of F. S. to deliver the Priſoner to the 
Baylitf in ſafes Cuitody , this is a good A/* 
ſumpſit, and no Elcape. For the Court will noc 
i1tend, that the Bayliff was ablent from the Pri- 
ſoner, Siderfin p. 132. Benshin and French. 

In conſideration the Plainiff (who fuzth as 
Bayliff ) would permit F.S. taken in Execution 
to Reſt inthe Houſe of N. till Friday next, if he 
Eſcape the Defendant would pay the Dzbt: 

By Hales, The Coatideration is goog in Mean 
Proceſs, but being in Execution its ill. Burt the 
Action muſt be brought by che Bayliif or nobody; 
but conſideration to mak a Special Baylitf is 
ſufficient to fave harmleſs. This is no Bond or 
Promile taken of the Priſoner , nor of any for 
him, therefore 'its not within the Stature,'z Keb. 
805. Feake and Carter, 1 Leon p.13t. Palmer and 
Smalbrook. 

The Bayliff aſſumes to ſave the Sheriff harm- 
leſs of all Eſcapes is not good. The Declaration 
is, That a Ca. /a. on a Judgment was awarded 
againlt the Detendant to the Sheriff of Suff. who 
directed his Warrant to the Plaintiif as his 
Baylif co ſerve it; and that cho Plaintiff aſſumed 
to the Sheriff ro ſave him harmleſs of all Ef: 
capes, and that by force of the Warrant he 
ar;elted che Defendant, and the Delendant in- 
tending to make the Plaintilf to be charged, ef 
caped; for which the Plaiucift inthe firſt Action 
brought an Action againſt F.C. the Sheritf, upon 
this Eſcape, and recoverei, and F. C. brought 

Aat 22448 
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this Action on the Aſumpſit. It was moved in 
Arreſt of Judgment, that there is no ſufficient 
Caulz in the Declarationto maintain an Aion, 
tor tho? the Sheriff may have Adion on the 
Caſe againſt the Priſoner that Eſcapes, yer the 
Bayliff ſhall not have it. Per Cur”, For the Baylif 
was not chargeable to the Sheriff by Law but 
by 4ſumpſit, and this being his voluntary A& 
ſhall be no cauſe to charge the Defendant, but 
ſhall only make himſelf chargable. Bur they 
agreed, If the Bayliff had been chargable by 
Law , without ſuch Promiſe, Action lay for 
him againſt the Defendant , who cauſed him 
to be charged, Cre. El, 349. Allerton and Har- 
wood, 

[n Conſideration he would permie him to go 
ar Large, and of 2 s. paid he promiſed to pay all 
the Mony in which the Party was condemned 
in Execution. Per Cur? the Conſideration is not 
good, being contrary to the Statute of 23 H. 6. 
and that a Promiſe and Obligation was all one, 
and tho' it be joyned with another Conſidera- 
tion of 25. yet being void, and againſt rhe Sta- 
cute for part, it is void in all, Cro. EL. p. 199. 
Tetherſtons*s Cale. PI, Dive and Manningham. 

Plaintiff declared , Whereas the Defendant 
was arrefted at his Suit on Proceſs, the Defen- 
dant in Conſideration that he ſhould be permit- 
ted to go at Large, promifed that he would ap- 
pear at the day of the Retorn of the Priſoner, 
or would give him 107. and he did not appear 
at the day. Per Cur Itsa good Afſumpfit, being 
made to the Party which had Authoriry to dil- 
penſe with his appearance : Had it been made 
to the Sherilf, or co any other to his uſe, it had 
been within the equity of the Statute of 23 H.6. 
Cro. El.190. Millward and Clarke. / 


Chap.23. NDf Eſcapes. 


Of Eſcapes of Felons. 


All Priſoners are ſuch, either by Matter of 
Record, or Matter in Fact. 

By Matter of Record , when one preſent in 
Coure is committed to Priſon by the Court. 
There if the Gaoler has not him ready, its an 
Eſcaps without more enquiry , ( unleſs he had 
reaſonable excuſe) and the Judges will ſet the 
Fine preſently. 

By Matter ex fait, a Man is a Priſoner when 
he is arreſted by Sheriff, Bayliff, Conſtable, &c. 
and Eſcapes, there the Jury ought to find it, and 
preſent it before the Juſtices , and the Juſtices 
alleſs the Fine. 

Upon a Capias for Felony, the Sheriff Retorns 
Cepi Corpus, and hath not the Body .at the day, 
and the Sheriff was amerced for the_ {cape 
at 500, "oF 

By ſome it is Felony in the Sheriff to ſuffer a 
Priſoner to Eſcape. wid. Stat. de frang. Priſonam. 
If the Gaoler ſuffer the Eſcape, its Felony in him, 
and forfeicure of the Office, 6 H.7.11. 10 H.7, 
26. 9. Rep.g8. Co. on M.Charta, Keil.195, 196, wid. 
Dal. 567. 

The Statute of 4 E4.1. de frangentibus Priſenam 
mittigates the Rigor of the Common Law ; tor 
before that Statute, the breaking of the Priſon 
was Felony in every Caſe, but now it is not 
Felony, but where the Party was committed to 
Priſon for Felony, 2 Leon. p. 161. in Borough and 
Holcrofts Cale. 


Aa4 CHAR 
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CH A P. XXIV. 


Hbat at of the Sheriffs, Bayliffs, &c. ſhall amoung 
to Falſe Impriſcument, or not. Pleading by Sheriffs 
ro Aitions of Treſpaſs, Falſe Imprifonment,&c. 
The Rules of Pleading im ſuch caſes. Tuſtifica- 
tion by Mean Proceſs. As to the Warrant, Time, 
Place, Quz eſt eadem tranſgrefiio, what it refers 
to. Traverſe of the Time, Place, Pleadings and 
Fuſtification by Execution ; by Proceſs out of an 
Infericur Court of Record, and hiow to be 
pleaded. | 


What atts of the Sheriffs, Bayliffs, &c. ſball amount 
to @ Falſe Impriſonment, or not. 


Arreſt F a Bayliff arreſt one after the Writ is Re- 


— the torned, Falſe Impriſonment lies. 
ric : 
2d. : . 
= A Precept to arreſt from an illegal Court will 
recep 


$oman Not fave the Officer from an Action of Fal/e 

lilegal Jmpriſonment, Hob. p.61. 

Cour, 

Erroneons Treſpals, &c. will not lye againſt the Sheriff, 

Puocelss for executing Proceſs, tho' it were erroneous , 
Heb. p 48. Cox and Barnſly. 


Arreſt by One asks another if his Name be F. S. who- 

2 wing faid, Yes; on which he arreſts him by a War- 

Name. rant which he had toarreſt F.S. yet Falſe Impri- 
ſonment lies, Mo.4.57.Coot and Hig hworth, 


Arreit afker One had a Capias ad ſatufaciend* delivered 
Ssperſedeas to the Sherift, who made a Warrant ito his Bay- 
liff to do Execution : Afterwards a Super/edeas 

| was 


1wunt 
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was awarded and delivered by the Sheriff, the 
Defendant being hig, Baylitf, who eſcaped , and 
the Defendant retodk, him and detained him in 
Execution : This ſecond is Falſe Impriſonment ; 
for tho? the firſt Impriſonment was legal, he 
having taken him by virtue of a Warrant made 
before the Superſedeas awarded and delivered , 
he not kaving notice of Super/edeas was exculable. 
But the detainment in Priſon was atterwards a 
Wrong. For he being the Sheriffs Servant, and 
by Intendment having cime given him ſuthcienc 
to have Notice from his Maſter , ought at his 
peril to take notice thereof, Cro.El.9 18.Prince and 
Allingten. 


The Liberty of a man is ſo tender in the eye 
of the Law, that a ſmall thing amounts to Falſe 
Impriſonment. As in a Cale eryed at York 
Afſhizes. one Roberts's Caſe. 

One in Execution in the County of Lancaſter, One in 
deſired to be brought to the County of York, to Execution 
{peak to his Friends ; and being there endea- in Com.L. 
yvoured to make his eſcape and the Defendant om - 
comwanded to ſtay him : He was held a prin- ng 
cipal Imprifoner, as well as thoſe that laid hands County of 
on him. The Defendant pleaded Nor guilty. and the 
Otherwiſe had it been had he pleaded ſpecially, P*fendane 
( viz.) That the Priſoner was brought into _—_ _ 
another County at his own defire. Bur the vil its 
Jury honeſtly gave but 24 damage, Roberr,*s Caſe Falic 
at York Aſſizes. Impriſon- 

If a man be in the hands of the Under: 2 
ſheriff in Execution for Debt, and the Debree 
tells the Sheriff , chat che Priſoner has ſatisfied 
him, if the Sheriff releaſe nor the Priſoner, 
its Falſe Impriſonment to detain one after the 
Plaintiff hath commanded the Sheritf to deliver 
him. Bur chis Caſe is more tully reported in 

Bulitr, 
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The Office and Outy of Sheriffs,&cc. 
m—_ 3. 96, 97. Withers verſus Henly Under- 
riff, 


A.is in Execution at the Suit of B.afrewards B, 
cametothe Sherift,and told him he had made and 
ſealed a Releaſe of the Debt to the Plaintiff, and 
that therefore he thould deliver him out of Exe. 
cution. The Sheriff doth not ſo, but after keeps 
him ſtill in Priſon. The Plaintiff brings Action 
of Falſe Impriſonment. Ir lies. 

By the Stat. 1 R. 2. c. 12, One being in Exe 
cution ſhall not be, ſuffered to go out of Priſon 
by Maingrife; Bail or Baſton, without making 
gree tothe parties, unleſs it be by Writ or other 

ndment of the King ; and the detaining 
this amounts in Law to a New taking, 
For the \reſtraining of his Liberty where he 
ought to have it, is a Caption in Law. Here 
the Sheriff ought to take notice of the party 
Plaintiff, \and at whoſe Suit he is in Cuſto- 
dy. 
By Cokej Detainer after this by the ſpace of 
is Falſe Impriſonment, (a Continuance 
of an Incloſure is a new Nuſance.) 1f he would 
have helped himſelf here , he oughe to have ſet 
forth that he knew him not to be the Plain- 
tif, who told him of the Releaſe, 3 Bulfr.96,97. 
Withers verlus Henly Under-ſheritf, The Cale of 
20#.7.19.ditfers from this Caſe,becauſe the Debt, 
of the King was ſatisfied, 15 H.f0.3.4. 1Roll,2.4.0. 
meſme Caſe, Cro.El.379.meſme Caſe. 

Ic is ſaid in 2 Keb. 33. the party who went wich 
the Sheriff co ſhew ro him where the Goods 
were ( is Execution) the Judgment being ſex 
akde afterwards, was a Treſpallor ab initio ; but 
that the Sheriff was not ſuable nor chargablke, 
2 Keb. 33. Turner and Felgate. 
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ſe was agreed in Ollies and Beſſey's Cafe, Where 
24 Car.2. BR. if one be arreſted by Proceſs out er 
of an Inferiour Court for a Cauſe of Action, dr 
which does not ariſe within their Juriſfdition ; him that © 
the party Plaintiff may well maintain his Aion levied a 
againſt him that levied the Plaint, or the Officer Plaine 
who had executed ir, Sir Tho. ones Rep. p. 2.14. wrongfully, 


Olliet and Beſſy. = _ 


Pleadings by the Sheriff, Bayliffs, Gaolers, &c. 


I ſhalllay down two or three general Rules 

If a Sheriff juſtifie by force of a Capi to him 
directed, he ſhall ſay he was Sheriff at the time 
of the arreſt, as well as at the receipt of the 
Writ, 35 H.6.48.49. 

If the Bayliff jultifie by force of a Warrant, warrane. 
he ought to ſhew the place where the Warrant 
was made, 5 H.7.24. Long 5. 101.6. 

In Treſpaſs, where one juſtifies as an Officer 2e /on tore 
to do Execution , De ſon tort demeſne without ©": 
anſwering to the Cauſe is no Plea , 19 H.6. 


7, A. 

In Falſe Impriſonment the Defendant may 
ſhew ewenty Cauſes by way of Juſtification, and 
- is not double, 9 Ed. 4. 20, Plowd. Comment. 

. &. : 

Where the Sheriff juſtifies by Execution , he Retorn of 
muſt plead that he retorned the Writ, /ecs of a ** Wit 
Bayliff, 1 Leon, p.144-Parkes and Moſſe. 

If aBayliff juſtifie by force of a Warrant, he warrane. 
need not ſay bhic in Cur prolat?, for the Warrant 


- doth not continue in his hands; but he retorns 


it to the Sheriff, 1 Roll. Rep.327. Carts and Dowty,” 
& p:221. Bateman's Cale. 


Tho” 
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Tho? the Proceedings in a Court be irregular, 
yet if the Court has power to iſſue out a Capia, 
by this Warrant the Officer may juſtifie in Falk 
Impriſonment, Mod.Rep.17 3. 

If a Bayliff juſtifie by reaſon of a Warrant, he 
ought to ſhew the place where the Warrant wa 
made. It ſufkceth if it be ſhewed in the Rejoyn 
der, 5 H.7.24. 


Juſtification by Mean Proceſs. 


The Sheriff ought to Retorn his Writ, other. 
wile Juſtification is not good: But it is not f6 
with the Servant. 

Falſe Imprilonment was brought againſt the 
Sheriffs Bayliff ; he Juſtifies by the Sheriffs W ar- 
rant on Latitat, who arreſted the Plaintiff, and 
required the Defendant to be aiding to him; 
but pleads not , That the Writ being Retorned 


was executed. Yet per Cur. its good ; tor the — 
has no means to reinforcs the Sheriff to make 
R2torn thereof, Cro.Car. 446.Girling's Cale. 


In Aion of Faiſe Impriſonment , the Defen- 
dant Juſtified by Procels to che Baylitt out of 
the Courc of the Honour of P. and does not 
ſhew any Proceſs was Retorned , which ( as 
Girling's Caſe is) being an immediate Officer, 
mult be ſhzwed ; contra of an Under-Offcer. 
And altho? he need not ſhew forth the Letters 
Patents, yet ic mult be ſpecially pleaded ſuch a 
Court was granted, and that wirtute, &'c. 2 Kev. 


If the Defendant in Juſtification of an Arreſt 
pleads, That a Bill of AM:ddleſex was profecuted 
againſt the Plaintiif, by which the Sheriff __ 
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and direted a Warrant to arreſt him ; it ſhall Bill of 
be intended that the Bill was delivered co the M4leſer 
Sheriff before the making of the Warrant , cill — 
it be ſpecially ſhewed to the contrary. In this y.,eq © 
caſe he Juſtifies by Writ to the Sheriff, and the Sheriff 
Warrant to himſelf, 1 Saxzd. 299. Green and before the 
Fones, Arreſt. 
The Cauſes of Demurrer were, becauſe its not 
ſhewed the Writ was delivered to the Sheriff, 
nor the Warrant made before the Arreſt ; and 
alſo for that its not averred that the Writ was 
Retorned. But nn allccantur, this is no eſſential 
Matter , -nor Traverſable: And the Plaintiff 
might have Replied, That the Arreſt was before 
the delivery of the Writ, elſe the Court will 
intend it to be delivered, being faid that Virture 
of a Writ directed to the Sheriff and warranc 
the Defendant arreſted; and the Writ needs not 
to bz Retorned by a Baylift-Errant, 2 Keb. 338. 
meſme Caſe, & p.838.844- 
So in Scire fac. on Recovery in Aion on the 
Caſe, the Defendant pleads no Capias ifſued our 
againſt #. delivered to the Sheriff, Plaintiff 
Replies a Capias ifſued out, and Non eft invents 
Rerorned; bur ſays nothing of the delivery to 
the Sheriff. Defendant Pemurs, and Judgmenc 
pro Quer?, for the Delivery to the Sheritf ſhall be 
—_— 3 3 Keb. 668. Holmes and Araker , Bail 
or H. 


The Time when a Latita: iſſued forth is 5% '9 the 
Traverſable, and may be averred otherwiſe than ,,m* o: 
according to the Teffe, Fer totam Curiam ; for 4 gu the "0 
Relation ſhall not work a Wrong, z Keb. 1 7 3,198. Wric 
Belton and Johnſon. atually, 

If a man be taken in the Vacation by a War. #4 tbe 
rant without a Writ, and a Latitat be procured, "_ 
Teſte inthe Term, that Teſte ſhall not diſcharge 


che 


Warrant 
and no 
Writ, 


The Office and Duty of Sheriffs,&c. 
the Wrong done after the Te#e, and before the 
actual taking our of the Writ ; but the Plaintiff 
may take Iſſue that he proſecuced truly. But in 
Treſpaſs and Falſe Impriſonment , the Defer: 
dant as Sheriffs-Baylitf Juſtified by a Latitat, Teſte 
27 Tune, Trin. Term palt. 

The Plaintiff Replies, That the faid Writ was 
really and actually proſecuted our of B.R. on the 
= of Auguſt, which was after the Arreſt of the 

laintiff, 

Defendant Demurs: And fer Cur. this is an 
Eſtoppe), eſpecially in caſe of a Bayliff, whoſe 
Warrant might be before the Arreſt; and all 
Writs muſt be Tefe as of the Term, and the 
Sheriffs not Retorning the Writ , or the na 
having any, ſhall not prejudice his Under- 
Baylift. 

But per Cur. a good Adtion will lye againſt, 
on Sheriff or Bayliff of a Franchiſe in this 
Caſe. 

But in Planket and Green's Caſe, in the ſame. 
Reporter : 

In Treſpaſs and Falſe Impriſonment againſt 
the Sheriff and Bayliff, the Defendant Juſtified 
by Warrant on Writ to the Sheriff, as Long and 
Bolton's Caſe. The Plaintiff Replies, No Writ 
was then taken out. Defendant demurrs, and 
Judgment pro Quer?; for tho' the Baylitf hath 
a Warrant, yet he is liable if there be no Writ ; 
contra, if the Writ be void and delivered, 2 Keb, 
705. Plunket and Green. 

And in Bennet and Filkin's Caſe , Treſpaſs and 
Falſe Impriſoument , the Defendanc Juſtifies by 
arreſt on Latitar, Plaintiff Replies, The Writ 
was taken out after the Arreſt. Defendant de- 
murs. Per Car. the aute-date of the Writ will 
not ſuffice , if the proceeding be after. And 
Judgment pro Quer. 3 Keb.Chancy and Rutter. 


And 


c. 

re the 
aintiff 
But in 
fefer- 


| Teſti 
it was 
Yn the 
of the 
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And as to Pleading, as tothe Time, Richerd/on 
and Pricket's Caſe is to be obſerved. The Plaintiff 
ſuppoſed the Arreſt and Impriſonment to be 
10 Decemb. 29 Eliz. Defendant pleads by virtue 
of a Warrant from the Sheriff he did arreſt and 
impriſon him che 2d and 3d day of December 
before ; «b/que hoc that he was guilty before or 
after, &c. Plaintiff Replies, He was guilty of 
the Treſpaſs , &c. after the 3d day of December, 
prout in Narratione ſud ſpecificatur, and Iſſue upon 
this, and well enough; tho? he ſaith only , he 
was guilty after the 3d day ; but faith nor, and 
before the Action brought. For when its faid, 
He was guilty after the 3d day, &c. prot, &c. it is 
to be intended to be the 34 day, and the day of 
which he Counted , Cro. El. 95. Richardſon and 
Pricket. 

To all the Impriſonment , but x 1 Hours, the 


'Defendant pleads Not guilty , and to the Impri+ 
ſonment for x 1 Hours he Juſtifies as Sheriff ; for 


that the Plaimiff hindred him in the Execution 
of his Office, and ſaid nothing to the Ys & 
arms, yet good, 1 Sand.78. But this Caſe went 
further, 2 Keb. 237. the Treſpaſs and Falſe Im- 
priſonment was laid the 1 of April, the Defen- 
dant Juſtifies at another day at Warw. as Sheriff, 
abſque hoc that he was guilty the 1/ of April, or 
at any time before or after, while he was Sheriff, 


367 


orat any other place. Per Cur. This Traverſe is Traverſe 
ſufficient, and the Plaintiff muſt reply and ſhew, of the 
if there were any other Aſſault or Impriſon- 7'=*: 


ment. Alſo the Traverfing the Time before 
and after , doth not lock up the Plaintiff from 
afgning another day and place, eſpecially the 
thing being Local, 1 Sand.7S. 2 Keb.2 37.Law and 


King, 


Juſtification 


368 The Office and Outy of Sheriffs,&c. 
Juſtification in Falſe Imprifonment by a Writ 
of Supplicavit de bons geſtu out of Chancery , and 
arreſting him by the Sheritts Warrant thereupon 
Time, que The Jultification being by an a& in the ſame 
eft eadem County, and juſtifying all che Time in the De. 
Tranſzref. claration , tho' it do not agree with it in the 
Day, but concludes que et eadem Tran/greſſio is 
good enough, the Day not being material; and 
the Replication is not good if itvary from the 
Day inthe Declaration, Cro. Car.22.8. Tyler and 
Wall. 
The Caſe was Treſpaſs, 8&c. ultimo die OF0, 
6 Car. and detaining him in Priſon for two days. 
Defendant juſtifies, becauſe 13 4ug.6 Car. a Writ 
of Supplicavit iflued, and by Warrant from the 
Sheriff to the Detendantyhe arreſted the Plaintiff 
21 Sept, and detained him two days, &c. que ef 
eademTranſgreſſio,&c. 


Place, 9ue In Falſe Imprifonment in Londen werſus IV. 
eft eadem Detendant juſtifies in Norfo/k, by force of a 
Tranſzreſ. Warrant to the Sheriff que eſt eadem Tranſpreſſio, 
abſque hoc that he is guilty in London. Plaintiff 
| demurrs generally : 
Traverſe 7, Becauſe the Plea is double; for the Juſtifi- 
couble. cation in Norfolk, que eſt eadem Tranſgreſſio, had 
been ſufficient without more, and then the Tra» 
verſe makes it double. But per Cur. you ſhall not 
General "take advantage of this upon a General Demur- 
Demurrer. rex, x Roll.Rep.22 1. Bateman and Woodcock, 
Warrant, - 2. He Juſtities by Warrant, and faith not bis 
bic in Cwr.in Curia prolat. Per Cur. They need not thew 
prolat. this in Court; for it appears to be executed, and 
that the Warrant is retorned tothe Sheriff, And 
ſo for this Jaſt Point is 1 Roll, Rep. 32.7. Curtis and 
Dowty's Cale. 


In 
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In Falſe Impriſonment the'Defendant juſtifies Juificr- 
(as Sheriff ) the taking the Plainciff by force of *i92 local. 


4 Capias direftzd to hin at D. within his County 


of G. where the Plaintiff declares of an Impri- 
ſonment in another County 3 there the Traverſe 
of the County is good. For the Defendant 
cannot take the Plaintiff by force of the ſaid 
Proceſs in any other County than where he is 
Sheriff, and fo theJuſtification is Local; 3 Leon. 97. 
in Partridee and Pools Cale. | 


The Defendant juſtifies the Arreſt quouſque, Julitice- | 
Bond given to appear in B. R. ab/que hoc that at ti93. 
any time he did Arreſt without reaſonable Cauſe, 
until he gave ſuch Bond. Plaintiff demurrs ge- - 
herally. Per Cr. The Juſtification is good, and 
the Plaintiff ſhould have Traverſt ab/que hoc that Trverle. 
he was arreſted and detained till Obligation to 
appear in B. R, 3 Keb. 165, Dawſon and Rawlin- 
on. . 

alſe Impriſonment. Defendant juſtifies by Ar- Df injurie 
reſt,by virtue of a Warrant of che Sheriff on goons 
Latitat. The Plaintiff replies, De injuria [us propria fication by 
abſque tali cauſa. This is naught _ Demurrer, virtue of a 
being Matter of Record; bur lfiue being taken £:itar 
bpon it, and being in the Affirmative , its a Feo- 39 4r- 
fail, and good after Verdict. Judgment pro Quer?. 
t Keb.125, 164. Beeſly and Walker. SO Osborn and 
Brook's Caſe. 


The Defendant juſtifies in Falſe Impriſonment, 

cauſe a Writ of Vi Laica removenda came to 
the Sheriff to remove the Force. The Pl:4 need 
not ſay, they found him reſiftentem in 4 parte. 
Vid. ſupra tit. Vi Laice removenaa. 


» 


B b P; eſident. 


. 370 The Office and Outy of Sheriffs,Erc. 
Preſident, 
Traverſe, That the Defendant was in Cuſtody 
by force of a Warrant made upon one Writ, and 
not by Warrant upon another, 1 Sazd.19. 


Pleading by the Sheriffs Baliffs. 
Tuſtification in Treſpaſs, Trover, &c. 
On Execution. 


Where the Sheriff juſtifies by Execution, he 
muſt plead, That he Retorned the Writ. Secus 
of a Bayliff, 1 Leon.1 34. Parkes and Moſſe. 


In Trover of 30o Sheep 1 Dec. 36 EI. Defen: * 
dant pleads, That he was Sheriff of Com, Linc. 
and that F.S. recoverd againſt che Plaintiff 1 00 |. 
and upon that a Fieri facias , which Writ was 
Retornable Craſtin. animar.3 5 Eliz. that this was 
delivered to him 1 O#eb. 30 El. that he on the 
20th of Ofober took the ſaid 300 Sheep, and on 

2-4 nz 22 O&.fold 104. Sheep for 40 Land that the other 

Converſion 192 Sheep remained pro defetiu emptorum ; and 

canfelt in at the ſame Day of Cra#in. animar. he Retorned | 

che Plea. the faid Writ, and all this Matter, the which is 
the ſame Converſion, ab/que boc that he Con- 
verted them aliter wel alio modo. Per Cur. The 
Plea is inſufficient ; 

I. Becauſe by his Plea he doth not confeſs any 
Converſion, and then the Traverſe is ill. He 
ought upon this Matter to have pleaded No 
guilty, and given it-in Evidence. 

2. Becauſe the Declaration ſuppoſeth the Tro- 
rer and Converſion to be the 1/# of Dec, 36 El. 
and he juſtifies the Converſion in Ofob. 35 EL. 
ſo he meets not with the Plaintiff in time , and 

| therefors 
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dy | therefore he ought to have Traverſed ic, and the Traverſe 
ind I Traverſe aliter wel alio mods ſhall never anſwer %# wel 
a the time, but to the manner of the Conyer- —_— 
| 2- He makes not any Juſtification for four of atom 
the Sheep,but that he ſeized chem ; but he ſhews 
not what he did with them, Cro.E/ .43 3. Aſcueand 
Sanderſon. 


Scire fac. upon a Judgnient in Debt. Defen- Th ihe 
dant pleads a Fiers fac. direted to the Sheriff of Sheriff = 
. for wy Debt, and he by force of it !*i*d the 
pok divers Sheep of the Defendants for the nd is 
debt, and yet detains them. Per Cur. Its a good | $cire 
lea, altho? he do not alledge that the Writ is jac.. 
Retorned, and altho? the Writ is Conditional, Is 
wd habeas denarios, &c. for the Plaintiff hath 
emedy againſt the Sheriff, and the Execution is 
wful, which the Defendant cannot reſiſt, So 
/ Po Caſe, vid. ante. 4 


If in Falſe Impriſonment the Defendant juſti- Where De 
other Ss by 4 Capiar of the Sheriff, and a Warrant of i9*14 44 
: and {Þ* Sheriff ro himſelf; there De injuria ſua proprid ©1090 3 
rned Fenerally is not a good Plea; becauſe a Matter pje,, N 
ich is Þf Record is parcel of the Cauſe: Bue there he 
» Con- Bt he to ſay, De mjuria (ua propria, and traverſe 

The © Warrant; which is Matter en fait , 8 Rep. 
rogat's Caſe. 


'* "He | 2 brought Aion of Afaule, Battery and Execution. | 
3 Not npriſonment of fiis Wife againſt #7 and IF. in 
| , B, Defendants plead a Special Juſtification, 


> Tro- $*%*) That in Nov. 2 Fac. Action of Treſpais 
36 El. brought by A. againſt Fuliaw G. and on 
£1, Þ*neral Iſſue found tor Fl;an G, and Judgment 
__ vr her ; and afterwards, and before Execution, 


Falign G. marries the Plaintiff D. and afterwards 
Bb3z Writ 


371 The Office andDuty of Sheriffs, &c. 
Writ of Error was brought in B. R. and upon 4 
Scire facias againſt the faid Fulian, Judgment ig 
C. B. was Reverſed; and afterwards Cs. ſa. wy 
direted to. and WF. the Sheriff to take the aid 
Julian G. aud they took her ; with an Aver 
ment, That the ſaid Fulian G. and the Wit 
of the now Plaintiff was one and the ſame 


on. | 
_—_— m Plaintif demurrs ; becauſe when the Warran 
24s Is againſt FulienG. there is no ſach Julian 6. 
Feme, the for by her marriage with the Plaintift ſhe. hal 
Feme after another Name , and his Averment cannot hel 
marries, him, becauſe it agrees not with his Warrant: 


1 But alizer, had the Variance been in the Name 


"ues Of Baptiſm only. 
—_— But per Cur. the Scire facias was according 
ceedings- the Judgment in the C.B. and well then mig 

all the ſubſequent Proceſs be ſo: But if t 
Husband had come upon the Scire facias , at 
ſhewed how that ſhe was Covert, then t 
og ought to be againſt both of then 

nag, 

2. The parties themſelves, in all the proces 

ings throughout:, have all admitted that ſhes 

the ſameperſon, and had the ſame Name, at 

they ſhall. be concluded from ſaying the 

trary. And tho' the Sheriff had ſhewed t 

Abare Marriage, this was but. a bare Allegation 
—_ Suggeſtion of the Sheriff, and it. appears nc 
5 5. Whetherit were Judicially ſo or not. 
doth ace . 3+ It would be dangerous for the Sheriff « 
wmikea Retorn a Noneſt inventws ; for becauſe rhe parti 
thing have all admitted her Name to be ſo in all | 
appear | ccedings, the Sheriff ſhall be Efopped allo, 3 
pedicielly. 7.10, and then Afton on the Caſe would lyec 
the falſe Retorn, if the Woman ſhould be int 
conipany of the Sheriff, and the party ſhew | 

to the Sheriff , and ſhe eſcape, 1 — 

| erat oh. | 9 
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| ſs fof taking Goods, Defendant 
_ a Recovery in the Court of DorcheFer, 
Debt againſt the Plaintiff, and Execution up- 
on this by Fier: fac: and Juftifies the taking, 
appraifing and ſale (by Conſent) of the Plaintiff, 
in pare of the ſatisfation of the Judgment re- 
covered, Que eft eadem captio. Plaintiff demurs ; 
becauſe the Defendant varying in the time of the 
taking , from the tire alledged in the Declara- 
tion, he ought to traverſe any other Taking ; 
for the fame Goods may be taken at ſeveral 
times, and the £42 ef} eadern captio is not faffi- 


cient ; as Marſhall and Dicken's Caſe, Sir Tho. ones 
'F- 2-146. Alen and Chamming. 


But per.Cur. the Averment ſufficeth , Keilw.27, 
1 Bulſtr.138.Cro. Car.228. 


Juſtification in Treſpaſs, Aſſault 'and Battery, 


by Proceſs out of an Inferiour Court of Record, 
is not good without ſhewing whether the Court 


was holdenby Charter or Preſcription z Sir The. 
Tones p.165. Strode and Deering. 


In Treſpaſs of Battery, the Defendant juſtifies 
the Proceſs to arreſt one Wood, and the Plaintiff 
would have Reſcued him , whereupon he did 
molliter manus imponere. 

The Plaintiff Replied » De injuria ſua propria, De injwris 
abſque boc that the Defendant had wirtute of ſuch /** 2r02r1s 
a Warrant taken, as that by which the Defen- _ - 
dant Juſtified. Defendant demurs. ; ma 
« Per Cur. The Juſtification is ſufficient , and 
betrer by the admittance in the Replication, 
than if the Iſſue had 'been offered De mjuris [us 
propria generally without ſuch Traverſe, 2 Kes. 

293. Haywood and Wood. 


Bb 2 is 
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Thar 
which is 
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The Office and Duty of Sheriff, &e: 


: In Treſpaſs and Impriſonment, the Defendant 
Juſtifies by a Capias , and that the Plaintiff did 


and avoid. afterwards Eſcape , and he being Plaintiff did 

ed,not ro follow him by virtue of the ſaid Warrant, taken 

be traver- out upon the Capias. , 

' Plaintiff Replies, He —_— by the Licenk: 
the Later taking 


ſed, 


of the Sheriff, and traverſet 
by virtue of the Warrant. 
Per Cur. The Traverſe is idle, becauſe the 
Plaintiff had ſufficiently confeſſed and ayoided; 
and if he eſcaped by the Sheriffs Licenſe , that 
ought to be the thing put in Iflue, and not th; 
Traverſe, 1 Brownl.197. Hatton and Hun. 


AP 
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CHAP. XXV. 


Of Attachments againſt the Sheriff ; where and in 
what Caſes it lies or not. And where againſt bim 
for a thing done out of bis Office. Attachment of 
Money in the Sheriffs hands. Of Attachments 
againſt others , and againſt the Goods, and the 
Retorn, Of Amerciaments, where and in what 
Caſes the Sheriff is to be amerced. 


Of Attachments againſt the Sheriff, where and in 
what Caſes it Lies or not. 


A = ſhall not be granted againſt the Net tr | 
High-ſheriff , for the Contempt of his *be Con- 
Bayliff, March p. 54- _ - - 
Attachment againſt the Sheriff for a frivo- p,. 54... 
lous Retorn of an Habeas Corpwe. The Retorn tous retorn 
was, That the Committee for poor Priſoners of an Hat. 
ordered he ſhould not bring the Body till they £972«+ 
had conſulted with the Lord Chief Juſtices : 
And an alias Habeas Corpus under pain of 80 /; 
Stiles Rep. 422. 
Actachmane againſt a Sheriff for refuſing to por rew- 
bring Money into Court. ſing to 
Attachment lies by the Rules of the Kings- bring Mo- 
Bench, for not making a Retorn of Habeas Cor- "*Y 't® 
pus, upon a pluries Habeas Corpus itſued forth, Pr. won BE; 
Reg. tit. Attachment. <f Makoas 
Attachment lies againſt a Bayliff, for execu- Corpo: 
ting a Proceſs of this Court, againſt a Rule of For <xecv- 


4 . YI) tingProceſs 
the Court having notice, Pr, Reg. thid: againlt the 


Rule of 
Cout 


Bb 4 It 


375 . The Office and Duty of Sheriffs,&c. 
Againſta Jt was a doubt, whether Attachment lies 
Sheriff aoainſt a Sheriff when he was out of his Office 
_—y for a Miſdemeanor in his Office. Capias was de- 
Izs Office livered to the Sheriff againſt F.S.and the Plain- 
for a miſ- tif ſhews him to the Sheriff, and he law him, 
demearor but he turned about and ſaid I cannot fee him, 
—— ws and after Retorns non eff inventus, and then his 
Pu Office determined. Dodderidg and Fones granted 

an Attachment againſt him, tho? he was out of 
his Office, for this Contempt during his Office, 
Latch p. 176. and p. 217. Dixons*s Caſe. But 
they two denied an Attachment againſt a late 
Sheriff, for retorning non inwenit emptores, and 
then his Office determins, and he detained the 
Goods in his hands. + | 


Ne attach» Note, Attachment of Mony in the Sheriffs 
ment iv hand is void, for the Sheriff at the Retorn of 
the Sheriff the Writ ought to anſwer for the Money, 1 Leon. 
hands, p. 264. w 


% 


Attachment againſt others, 


Atrach- An Atatchment againſt a Man is a nov owit- 
mencis® #45 in it ſelf, and the Sheriff may break his 
Kon 081?" Houle to take him, for the Writ is for his per- 
" ſon, 1 Rel. Rep. 339. Briggs's Cale. 
If the Party Detendanc be Attached, or Di- 
{trained by Proceſs out of any Court of Record, 
4 0; 4. Or County by force of a Fuſticies, &c. Hun- 
:ichmers Ured Court, or any Court Baron, and make de- 
the Sz. ig, fault, the Goods or Ifſues are forteited , and 
ough: ro ON the Attachment the Sheriff, or other - 
Rerorn the cer may take the Goods with them. * And this 
+. isthe Realon , that upon the Actachment the 
—hy 4 ang Sheriff or other Officer ought to Retorn the 
why,and Certainty of the Goods and the value ; and it 1s 
the vatue, not ſufficient toRetorn, that he hath Attached 
apy gs 2-4 NM as 
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or Diſtrained the Defendant by Goods to fach 

value, and fo upon the Diſtreſs, the Iflues muſt 

retorned in certain, becauſe they are upon 

default to be forfeited , vide ſupra tis. original 
Procels, 3 In#t. 22.8. 

The Sheriff is to bring an Attachment upon 
the Writ of ne exeat regnurm until he finds Sure+ 
ties, 1 Rod. Rep. 31 3. vt 


Where and in what Caſes the Sheriff i to be 


Amerced. 


The Sheriff is to be amerced for the faults of p,, ,. 
his Special Baylifts, for the Sheriff is the Officer faults of his 
to the Court and not they. But if the Sheriff Special 
Retorn quod mandavit ballivo,C*c. qui reſpondit &c. Baylifis. 
if the Retorn is ſufficient, and a default is for 
not doing according to the Retorn, the Bayliff 
ſhall be amerceed and not the Sheriff. As if the Where the 
m_— _— quod gn_—_ ballvo _ Bayliff 
ths, Oc. qui reſpendit qd” cepit F. S. according to 
the Writ, —_ ſhall bs Gwe at the day, gr 
he bring him not at the day, the Bayliff ſhall be thc Sheri, 
amecrced and not the Sheriff, But it the Cham- 
berlain of the County Palatin of Cheſter, makes 
an inſufficient Retorn to the Court of Common 
Pleas, upon a Writ ifſued out of that Court, 
the Sheriff ſhall be amerced, becauſe he is the 
Officer reſponſible to the Court. Now in Pal- 
wer and Marſhes Caſe, 1 Brownl. 36. If the She- 
riff Retorn quod mendavit ballivo Libertatss qui ſic» \,._.1 
reſpondit , and retorn an inſufficient Retorn in gy the in- 
Law, the Sheriff ſhall be amerced, for he might ſufficient 
have retorned, balivns nulum reſponſum dedit. * lf Retorn of 
the Sheriff Retorn feci retornum iſtius brevs G. & = Bayliff 
L [ballius Liberraiis G, qui habent retornum bre. © * oe 
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A mercit- 
ment cſtre- 
ated with 

a Reſpe- 
el zat, 


Amercia- 
ment for 
not Retorn. 


The Office and Duty of Sherifls,&c; 


vium & Executionem eorundem, qui mibi r 

runt, qd" iſtud mandatum adeo tarde receper 
manus Attornat* ſequentis qd' nibil inde facere potue- 
rent ; the Sheriff ſhall be amerced for this Re- 
rorn, for he ought to have Retorned it to the 
Baylitt time enough for them to ſerve it, Trin. 
39 El. B. R. Palmer and Marſh, 1 Ed. 1. 13. 6. 

If no Retorn be made for parc by a Baylif 
of a Liberty, the Sheriff ſhall be amerced. As 
ina Precipe qd reddat, if at the grand Cap: the 
Sheriff Rerorn quod mandavit VF. Baylift of a 
Franchiſe, &c. who retorned, that he had taken 
the Land into the Kings hands ; and ſpeaks no- 
thing that he had ſummoned the Tenant , as 
.the Writ commands him, the Sheriff in this caſe 
ſhall be amerced, for that no Retorn is made of 
part, 4 H. 6.25.6. 

By the Stat, of 27 H.8.24. Amerciaments for 
inſuficient Retorns of Writs , made by Baliffs 
of Liberties, ſhall be ſer upon the Heads of ſuch 
Bayliffs, and. not upon the Sheriff, nor upon the 
Lord of the Franchiſe. | 

If the Sherift be amerced by the Court for the 
not doing a thing belonging to his Office ; and 
yet he continues to neglect to do it contrary to 
the Rule of the Court, the Court may increaſe 
the Amerciaments till he do his Duty therein. 
But Amerciaments ſer upon the Sheriff upon the 
motion of the Party, if they be not cared 
into the Exchequer , may be with a ReſpeFuar 
(thar is) be reſpited) if the Party grieved, who 
cauſed him to be amerced will conſent there- 
unto, otherwiſe not, Pra#. Reg.p. 18. 

If upon a Lazitat the Sheritt do Retorn a Ceps 
Corpus, and the Party arreſted on this Proceſs 
doth not appear at the day of the Retorn, the 
Sheriff may be amerced by the Court ; yet tho" 
ths Sheriff be amerced, if the Party arreſted do 

appear 
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appear within a week after the day he ought to 
have appeared, the Amerciament may be taken of 
the Sheriff, Pratt. Reg.18. 

If a Debt be levied by Fieri fac' and delivered 
to the Plaintiff , and the Writ is not retorned , 

et the Execution and Sale is good , bur the 

eriff ſhall be amerced for the Now-retorn of 
the Writ, 5 Rep. Hoes Caſe. 

It was moved to have the Sheriff amerced for wot &: 


+ retorning too ſmall Iſſues : Coke ſaid we cannot retorning 


do fo, for (faith he) it doth not lie in our Conj- 99 fmall 


ſance, whether they are roo ſmall or not , but — 


you are put to your Amerciament, 1 Roll. Rep. 
239. Goates's Caſe. 
A Biſhop ſhall be amerced for an Eſcape 100 1, Amercia- 
a Gaoler ſhall be amerced for a negligent EF pou” for 
cape of a Perſon Attaint 1004. aud it one — 
vict 5 0. 2 Inſt. 25. con 
An Exigent which was delivered of Record 
(to the Sheriff) was imbefalled, and the Copy 
thereof was retorned by the Sheriff, and he was 
amerced for the Retorn of the Copy at 30 /. 
and for imbeſilling the Exigent at 20 1. 5 H, 


& 5: 


via. 


The Office and Duty of Sheriffs, &c: 


CH A P. XXVI. 


Remedy againf Sheriffs, Bayliffs, &c. for Male-fea- 


For qu2e 
ſhing an 
Efogn, 


Retorns 
Trop petit 
Iles. 


ſance, As imbeſilling an Exigent , for entring 
anto 4 Corporation which bad Retorna Brevium. 
For not delivering @ Superſedeas to the new 
Sheriff. For concealing or ſubſtrafting a \Wri. 
For refuſing ſufficient Bail , and forcing to find 
extraordinary Bail. For taking ſufficient Bail. 
For not bringing Money levied by Fieri fac” mto 
Conrhs And Stat. of Limitation: pleaded. 


Remedy againft Sheriffs, Bayliffe, &c. 


F the Sheriff in his Court quaſh an Efſogu Erro- 

neouſly, withoue the conſent of the Suitors ; 
Action on the Caſe lies againſt him , for the 
Party cannot have his falſe Judgment on this, 
26 Aſſize 4.5. 

If a Diftringas l{ſubs to the Sheriff to Diſtrain 
the Defendant in the Aion by all his Lands and 
Chattels, &c. and the Sheriff Rerorns #rop perzt 
Iſſues, (too ſmall Iflues) altho* an Averment lies 
by the Star. I. 2.c. 43. Yet the Plaintiff may 
well have his Action on the Caſe againſt the 
Sheriff, becauſe it appeareth by the words of 
the Statute that this is a falſe Retorn , and the 
words are qd* Diffringeret , by all his Lands and 
Chattels, Ita q4* de exitibus eorum, &c. lo that if 
he do not Retorn all the Iſſues, he does not as 
he is commanded. The Statute ordains that 
the King ſhall have the Iſſues , but reſtrains not 
any Remedy that the Plaintiff had at Common 
Law, 3 Car.1: Dorothy Bennet againſt be Sheriff of 
London. " 


Chap.26.Of Remedies againf Sheriffs, &c. 38x | 
If the Sheriff imbefil an Exigent delivered to For imbe- 
him at my Suit, Aion on the Caſe lies ram Ali" ©" 


' pro Dom! Rege quam pro meipſo, 41 Aſſize 12. 


A Knight for the Connty | brought Adtion. por nor 
againſt the Sheriff, for not levying 104. 4 z. for levying 
his expences in attendance in Parliament, 17 Ed. Expences 
3 B. R. Rot. IVES 

The Sheriff was puniſhed in the Star-chamber, © 
for negleQing to Execute a Copias Utlagat* after 
Judgment, Hob. 264- | : 

Aion on the Caſe lies againſt a Sheriff, for ** "ing 


entring a Corporation which had Retorna bre- amor mag 
wvium, 1 Rol. Rep. 118, 119. The Town of Darby which had 
wver/, Foxben. re:orna 

F. S. recovered a Debt againſt Calthrop, and revium. 
procured a Writ of Execution to W. P. Sherift 
of D. but before the Writ was executed, Cal- 
throp procured a Swperſedeas to the ſaid P. who 
when his time was out, delivered all the Writs 
to the new Sheriff, but not this Swperſedeas ; fo 
that F.S. procures a new Writ of Execution to For nor 
the new Sheriff, upon which 18 of Calthropy delivering 
Beaſts were taken. And he brings his Aion ® $94) - 
againſt P. for not delivering over the Superſe- 75 <1... 
deas. By the Prothonotaries, the Courſe is to take © 
a new Writ to the new Sheriff, But che Court 
inclined that the Action Jay ; for the Writ to 
the old Sheriff is, quod comitar” pred? una cam bre- 
wvibus rotulis memerandis & omnibus officium illud 
tangen. And an Action will lye,for not delivering 
ſome Writs to the new Sheriff, which is not 
recorned, as Eſtrepment, Med. Rep. 222. Cal- 
throp and Phillips. 

e at whoſe Suit the Party arreſted Reſcucs 

himſelf and Eſcapes from a Special Bayliff or 
Bayliff errant, ſhall have Action againſt the She- 
riff only. Vid. tit. Under-ſheriff, Artertow and 
Harwood. 


Warrant 


333 The Office and Duty of Sheriffs,6c: 


Againſt un- Warrant on Fiere fac is direted - to the Un- 
derſherif der-ſheriff of a Liberty, and he levies the Debt 
for conceal- bur conceals the Writ ; Aion on the Caſe lies 
mgy * againſt him-; 34 Iz Fac. B, R. Bell and 
\ Satesby, + | 
Againſt the Tf the Sheriffs Deputy ſubſtraQs a Writ which 
_ þ is to be retorned, Action lies againſt the She: 
ooare, iff. And yer the Deputy may be puniſhed for 
Qing a this falſity by deceipt, 19 H.6. 71.6. 
Writ. Servant of a Baliff of a Franchiſe, Sworn by 
Bayliff of Deputation to ſerve Proceſs but of ſuch a Sum, 
, and he ſerves Proceſs of a greater Sum with- 
.. out Warrant, and levies the Money, and 
Servant. _u with it, the Bayliff ſhall be chargable, Het- 
« 12, 
For not %ir Fobn Lentbal (his Priſoner having agreed 
diſcharg> with his Creditors) would not diſcharge him, 
ms a5 without paying to him Aftion-Mony , By Gl 
our paying 5+ + there are two Remedies againſt him. Ati- 
Attioa on of falſe Impriſonment, or Inditment for 
Noney. Extortion, Fees muſt be paid and no more; 
Stiles Rep. 4.54. Welberly and Sir Fobn Lenthall. 
Vid. tit. Fees. 
Bur Bayliff of a Liberty is not chargable for 
the Gaoler. Vid. ſupra. 


As for what Remedy there is againſt the 
Sheriff for refuling ſufficient Bail, the Law 
ſtands thus. 


For refa- If a Sheriff. or Mayor refuſe ſufficient Bail , 
ting faF- againſt the Statute of 2.3 #6. c, 10. by which the 
ent Bz. Penalty of 4ol. is given, one Moiety to the 
King , and the other to the Party who will 
Sue for ir. In this Caſe no Action lies by Bill 
in the Kings Bench againſt the Sheriff, &c. Be- 
ctuſs the Statute of 18 Eliz. is, That no pe 
a 


Chap. 26.Of Remedies againſt Sheriffs,E&xc; 383 


all Sue any Penal Statute but by information, or 
ares Aion and not jeheraniſe 9 _ 

But Note, It is not limited by the Statute of 2 
H. 6. c. 16. how the Penalty ſhall be < = andewie 
but generally that he ſhall forfeit 40 /. one Moie- 
ty to the King, and the other to him that Sues, 
3 Inft. 194, 6 Rep.17. Gregories's Caſe, 1 Rolls Ab. 
537. Whidifton and Clerk. 

Action on the Caſe doth not lie againſt a She- For taking 

riff, for ſuffering a Priſoner to go at large, up- —— Tag 
on the taking inſufficient Bail.vid.ſupre. paſc.2 Fac.  * 
C. B. in the Caſe of the Lady Moun/@n againſt 
the Sheriff of Lincoln, for taking inſufficient ſe- 
curity upon Stat.of 2 3 H.6. It was adjudged, That 
the death of one of the Sheriffs did not abatethe 
Writ, 2 Sanderſ. 5. Poftern aud Hanſon, Hutton p. 
120. Metcalf and Hodyſon p. 77. Trevor and Mi- 
chelbourn, 1 Keb. 56. Stalford and Bateman. 


Acion on the Caſe lies againſt the Sheriff, ation of 
for that he levied ſuch a Sum of Money on a the Caſe 
Fiers fa? at the Suit of the Plaintiff, and brought *83in!t the 
not the Money into the Court at the day of — 
the Retorn. ing __ 
The Defendant pleaded the Statute of Li- into Coure 
mitations 21 Fac. Its Ill. An indebitatus Aſſumpſit levied by 
would lye againſt the Sheriff in this Caſe , or ** 4c 
againſt his Executors, and then the Statute might a6 
be pleaded. If the Fieri fac* had been retorned, ;jons 
the Action would have been grounded upon the pleaded. 
Record, and its the Sheriffs faule that = Writ 
is not retorned : But however Per Cur, the Judg- 
ment in this Court is the Foundation of the 
Action. And ſo Judgment pro Quer. that is not 
within the Statute of Limitations, cd. Rep. 2.4. 


# 


Aion 


A 


3% The Office and-Duty of Sheriffs,&c: 
# Aion on the Caſe ihr h a Bayliff for con: 
cealing a Scire fac, after he had levied the 
upon it, . x Rod, Rep. 78. 
One is Arrefted for 6001. and forced to find 
extraodinary Bail. Atien on the Caſs lies. 


Ceres 
— 


CHAP. XXVII 


Of the Sheriffs demeanor in Aſſignment of Dowe, 
Yo the Retorn. The Proclamations. The Sher berifi 
Office about Partition. His demeanor in the my 
De Ventre inſpiciendo. About Retorni 
2 Force. Py , Vi —_ ro angeyr” How th 
Sheriff all demean elf in a Writ 0 of 
quiry of Waſte; and of the Retorns t 
> Gar Writ of Eſtrepement , and the rot 
Sheriffs Office in a Writ of De Excommu 
nicato capiendo. Retorns of Sheriffs , as ti 
Elerks. Retorn of @ Writ of Entry. Retorn of 
en Aﬀlize, Quare —_— De MalefaRoriby 
in parcis. 


Of the Sheriffs demeenour. in Aſſignment of Down, 
and the Retorn. 


Tz Sheriff may not affign Dower againf 


Common Right. 


If the'Sheriff affign one Mannor upon Dow 
Mannor. Tecovered of three Gm { its not good ; it 
he to be a Third part of each : Bur he may 

A all the Meadow, Paſture,&c. 24.1 2n.47: 

— 19.43.66: 12 Ed,4.2.comtre. FF 


Chap.z7. Of Aſſgnment.of Dower. 33; 

And if a Womari be dowS®8 of a Mannor,the 
Sheriff may aſſign the Third parte of the Mat- 
nor in Common in of Dower, wichour fer- 
ting our by Metres anÞBounds ; fo affigned in 
Chancery, Anc.Ent.Qu.Imp.529.10. 

If aWoman be endowed of an Advowſon,the auyoyrs 
ſhall be afligned the Third parr of the Ad- : 
yowlon, and not only the *Chird part of the 
Pas, (viz.) the Third preſentation; 17 Ed. 


3 

If a Woman recover Dower of a ReQory reg, 
Impropriate where there is not atiy Glebe , the improgri- 
Sheriff ſhall put her in poſſeſlion of the Third ate 
part of the Tythes generally, and not of the 
Tythes of the Land , which iſſue our of any 
Third pare vf the Land of the Pariſh in certain, % 
Mich.9 Fac.B. per Cur. 

The Writof Drwer was Je Tertia parte Refo-' 
1i4 de D. and upon that the Grand Cape iflued, 
Cape in manus noſftr as tertiam partem Reftorie, &c, | 
and the Sheriff by Colour of this Wrir took the | / 
Tythes, ſevered from the Nine parts, &c. Its an 
ill Serſure, 1 Leon. p.92. Mitchel and Hite. 

The Sheriff tay aſfign a Rent in lieu of Rentin 
Dower, 20 Aſ.41.7 H.5.34 So a Rent out a_ 
the ſame Land. "—_ 

If the Sheriff afſign Dower by Writ to him 1 part. 
directed, and doth nor Retorn the Writ, yet the tion. 
is Lawfully ſeiſed of Dower. Aliter in a partition 
by Writ ; for there a ſecond Judgment ought ro 
be given, Cro.El. Aſhborougb%s Cale 4 . 

The Retorn of the Sheriff in Aſſignment of Cerainty 
Dower necd not have ſach preciſe Certainty; as gm 
Declarations and Indi&ments ; therefore the 
Retorn was, Quod habere fecit ſeiſinam de 13 Meſ- 
ſuagins, five Tentmentr, cum terris & praths eſders 
pertinentibas tune vel nuper ini tennra, Ot: its yood 
enough ; and when he faith in the end, he deli 

Ce vered 


The Office and Duty of Sheriffs,8c: 
vered them all by Metes and Bounds, it is (uffici- 
ent, Cro.Fac.611. Sir Ch. Howard's Calc. 


It was moved-for-amendment of Afignment 
of Dower, being Under-value, and on refuſal 
of an equal diviſion profered to him by the 
Dowager, with liberty to chule which wo parts 
he would for the Heir. Which the Court Or- 
dered, and Committed the Sheriff for taking of 
6ol. of the Lady Lenguill, to execute his Writ of 
Execution; and Information was brought againſt 
him, 1 Keb.7 4.3.Longvill's Caſe. 


As to Proclamations im Dower. 


Where the Sheriff Retorned , He had pro- 
claimed the Contents of the Writ z this was held 
inſufficient, for he muſt Retorn, That he made 
Summons of the Land. 

The Sheriff upon the Starute of 31 Elix. it 
he make Proclamation at the moſt uſual Door 
of the Church, tho' part of the Land lyein F 
another Town in the | wa County its ſufficient, Þ 
tho? the words of the Statute are Pariſhes: &r 
Chappels. And tho? there be no actual Summon, 
but only the Namesof the Summoners, its good; 
for that is all the Form at Common Law , and 
—>__ alters not thai, Hob. p. 133. Alen and 

aiRer. 


The Forms of Retorns ; as Proclamation at 
_ the Church-door, the Retorn of a Writ of 
View, the Retorn of a Writ of Seifin i 
Dower, the Retorn of a Writ of Enquiry of 
.. Damoges in Dower, vid. Dalton c.56. 


In 


Chap.27. Of Adignment of Dower. 387 
In Dower of Freehold in 34. magnd and 21. 


' parvs, the Sheriff petorned pleg? de proſequends 


.D. F.R. and the Names of the Summoners 
. D. and R. F. and after the Summons made, 


" and by the ſpace of 14 Days and more, before 


the Retorn of the ſaid Writ, at the moſt uſual 
Church-door of M. magna , where part of the 
Tenements lay, on the 25:h of OFob. being the 
Lords-day immediately after Sermon in that 
Church, he publickly proclaimed all and ſingu- G 
lac things contained in the Writ, to be proclaim- 

ed according to the form of the Statute in that 

behalf made and provided, L.P. Armig. Vie. 

Per, Cur. Its ſufficient ro make Proclamation at Proclathas 
-any of the Churches where the Lands lye , and 790” " 
he need not do it at all : But becauſe he ſaid,cy,, ves 
He had cauſed to be proclaimed all and ſingular where the 
inthat Writ contained , and faith not what, the Lands lye. 
Retorn was adjudged Inſufficient, 1 Browl. 126. 

Allen and Walter. 


Upon a Retorn of a Writ of Enquiry in Dower Reon cf 
Errors were afligned : a Writ of 

1. The Original Writ appears not to be Re- £19») 
torned according to the Scatute; for the year ® _— 
doth not appear when ic was Retorned. 

2» The Proclamation made by the Sheriff, 
appears not to be where the Land lies. 

3. The Retorn does not mention that the 
Proclamation was after the Summons,as 4t ought, 

Allen's Cale. 

4 k is not ſaid, He did make Proclamation 
on the Land ; but the words ſecundum formats 
Sratuti extend far. 

Quare, For the Certiorari was not well Re- 
torned in B. R. Stiles Repp.67. Thyn «nd Thyn, 


Cc3 : Note, 


388 


Summons 
made in 


ſome parts 
of the 
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Note, No Error can be Afﬀigned on the She- 
riffs a& in giving the Seiſin, and retorning 
thereof, except it is where Damages are to 
be Enquired ; for if any of them be ill,then 
the recovery of the Damages being entire, 
_ for all, Cro. Fac. 621. Sir Ch. Howard's 
Cale. | | 


If Summons be made in ſome part of the 
Land within the Yill, its good ; neither is it 
neceſſary to make the Proclamation where the 
Summons is, Stiles Rep.9 1.Thyn. 

Preſidents. r 


Summons, Retorn of che Writ of Seiſin , and 


+ Execution upon it in Dower, 2 Sand. 45, 92. Heſ- 


keth and Lee. 

On Habere fac? ſeiſinam, in a Writ of Dower 
of the Third part, the Sheriff Retorned, That he 
offered to the Demandants the Seifin of the 
Third part of the Tenements aforeſaid by Metes 
and Bounds in certain, according to the Tenor 
of the Writ, and they refuſed to accept them of 
him. Per Cur, The Entry of the Demandants 
is now lawful; and the Court refuſed to award 
Habere fac? ſeiſinam de novo, as a thing never 
known, Dyer 278. 

A. brought Dower againſt the Son, to be 
endowed of Lands, of which her Husband (the 
Farther of the Detendant ) died ſeiſed. A Writ 


iſſued forth to Enquire of the Damages, and he 


made his Warrant to F.S. to take the Inqueſt. 
It was the Opinion of the Juſtices, That he can- 
not in this caſe make a Deputy, becauſe it was a 
Judicial at, and he muſt do it in perſon, Noy 21. 


s Cale, 
Sheriffs 


mm > ia& ww wr TT 


Chap.z7. Of De Ventre Inſpiciendo. - 


Sheriffs demeanour in the Writ De Ventre 
Inſpiciendo. 


Writ was direted to the Sheriff , That he 
ſhould cauſe D.&c. to be viewed by 12 Knights, 
and ſearched by 12 Women in the preſence of 
the 12 Knights; & ad rraftandum per ubera & 
ad wentrem mn/piciend' , whether ſhe were with 
Child or not, and to Certific che ſame into the 
Common-Bench ; and if ſhe were with Child, 
to Certifie how long time in their Judgments, 
& quando ſit pariturs: "The Sheriff Retorned, 
That ſhe was Twenty weeks gone with Child, 
and that within Twenty weeks fuit paritura, 

Whereupon another Writ iſſued our of the 
Common-Bench, commanding the Sherilf ſafely 
to keep her in ſuch an Houle, and that che 
Doors ſhould be well guarded ; and that every- 
day he would cauſe her to be viewed by ſomz 
of the Women named in the Writ (wherein 
they were named;) and that when ſhe ſhould be 
Delivered, ſome of them ſhould be with her to 
view her Birth, whether it be Male or Female. 

Upon this the Sheriff Retorned, He had cauſed 
her to be kept,&c. and that ſuch a day ſhe was 
oO of a Daughter, 'Cro,El.566.Willougbby's 
Cale. 


But in Theaker's Caſe , the Woman to be In- 
ſpeted was a Feme Covert,(to a kxcond Husband) 
and ſhe was with Child by the firſt ; they took 
not the ſame courſe, but left her with her Houſe 
band, he entring into Recognizance, that ſhe 
ſhould not remove from the Houſe wherein they 
inhabited, and that one or two ok, the V Vomen 
(Retorned by the Sheriff) ſhould ſee hee every 

GCC 3 days 
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day, and that two or three of them ſhould be 
preſent at her Travail, Cro.Fac.685,686.Theaker's 
Caſe. : | 


The Sheriffs Office about Partition, and bow be « to 
deqnean himſelf therein, 


Fe muit FAtrthetime of the Partition made , the High- 
be upon ſheriff muſt be upon the Land in perſon: And 
s _ if Exception be taken at the Bar betore the Writ 
n P> be retorned and filed, a New Writ ſhall be 
awarded ; but if the Sheriff in ſuch caſe Re- 
_ torneth, That he was there in proper perſon, 
' and this Retorn be received and the Writ 
2gaint filed, the party cannot Aver againſt the Retorn, 
che Retorn nor ſhall havo Error, Cro.El.g.Clay's Caſe. 
6d 
In a Writ of Partition, if Judgment be given 
quod partitio fiat, and upon thisa VVritisdireaed 
to the Sheritf, to make partition; before that this 
is Execured and Retorned no V Vrit of Error lies 
Whe: upon the firſt Judgment, becauſe before the laſt 
Wric of Judgment (which ought to be, Q4 partitio pred” 
Error - foret forme & ſtabils in perpeturn) the Plaintiff 
© or may be Nonſuited; or he may upon the Sheritis 
ot, Retorn ſuggeſt to the Court, That the Partition 
is not equal , and alſo have a New Partition, 
1 Rolls Abridgm. 750. The Lord Berkley and the 
Counteſs of Warwick, 


The Form of the Retorn of a VVrit of Par- 
111in, vide Dalt.c.68, 


. Sheriffs 
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Chap.z7. Of Removing Force. 
Sheriff Office about removing a Force. 


The party grieved may have a Writ fupon 
the Stature of Northampton, 2. Ed. 3. cap. 3- 
direted to the Sheriff, to remove the Force ; 
and upon this the Sheriff may imprifon and 
juſtifie in Falſe Impriſonment, as was Levert and 
Farray's Caſe ; and ſo may the Under-ſheriff, as 
that Caſe was. 


In Falſe Impriſonment againſt the Sheriff, 
the Defendanc Juſtifies, for that a Writ upon 
the Statute of Norrhampton was awarded 30 Fuly 
32 Eliz. tothe Sheriff and Juſtices of the Peace, 
to remove a Force ; antid that he being Under- 
ſheriff, by the Commandment of the Sheriff 
wenr to the place and found the Force; and 
becauſe he was not able to remove it, he made 
Proclamation, That every one ſhould deparr, 
and leave their Weapons, &c. and afterwards he 
enquired of the Force ; and it being found that 
the Plaintiff was one of them, he arreſted him, 
and impriſoned him, Cro. Eliz. 294. Levett and 


Farrar. 


Per Cur. The Plea is good. And theſe Points P!:a. 


were Adjudged : 

tr. When the Writ is direfed to the Sheriff 
by the name of his Office, and not by a parti- 
cular Name, nor doth expreſly Command him 


to do it in perſon, the Under-ſheriff may doit; p,,. ,, 
for its a Writ grounded on the Statute, and not the Under 
a Commiſſion, for then- it had been others ſheriff. 


wiſe. 

2. He may Arceſt and Impriſfon at -another 
time upon the Enquiry, tho? the Force were 
removed before his coming ; and he may En-. 
quire who did ic. | 

CCc4 2» It 
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2. It ſhall be intended he continued Under- 
ſheriff, when in the ſame Plea it is alledged he 
was Under-ſherift,and the contrary is not ſhewed, 
p Roll. Rep.178. 

If when the Sheriff comes to remove a Force, 
if then one hide himſelf in the Corner of the 
Houſe, to the intent,&c. this is Force. 


The Sheriffs Office in @ ViLaica removenda. 


Joſtiies Jn Falls Impriſonment the Defendant Juſtifies, 
in Falſe becauſe a Writ De i Laica removendd came to 
—_— the Sheriff, to remove the Force; and that the 
'.* Sheriff came to the Houſe, and the Defendant in 
Afſiſlance of him,&c.and that there the Plaintiff 
in domibus pradift ad pacem dom Regis diſtur- 
band”, &c. & eos reſidentes inyenerit. 
_ Plaintiff demurs, | 

1. The Writ is, $3 aliquos in ea parte reſiſtentes 
jveneritir, and it is not here pleaded , That he 
found him reſiſting i» ed parte, #. e. to keep 
poſſeflion. But per Cur. the words in e4 parte 
ought to be neceſſarily intended. For when he 
{:ith, He came to the Houſe to remove the Force, 
and the Plaintiff reſiſted him, then ſequitur that 
he rebfited him in removing the Force. 

2. The Writ is, al3quos, and the Detendant had 
ſhewed Reſiſtance by one only. But per Cur. 
aliquos includes aliquers. : 

' 3- Hedoth not aver, that it was vis Laice & 
armata poteſtar. But per Cur. it appears there was 
Force , and the very Reſiſtance was a Force, 
2 Foll.Rep.177. Parſon Cloſſey's Cale. 


Upon a Vi Laica removenda, if the Sheriff 

Retorn Non 'anveni vim Laicam nec armatam pote- 

Reſlitu= {ez rhe Leſlee (hall have Reſticution in B. R. 
1320, mY &. ob - P 


upon 


Chap. 27. WOf Proclamations. 


upan £fidavit that he was kept out with 
Force. 

Upon this Wrie the Sheriff ought not to re- 
move the Incumbent, who is in Poſſeſſion of the 
Church, be it by right or wrong, for the She- 
riff is only to remove the force, and is to ſuf- 
fer the Incumbent to enjoy his Polleflion, Mor 
462. Roberts and Agmondſham. , 


How Sheriff # to Demean bimſclf in Procla- 


mations. 


In real Aion. Vid" Dower, 

As to AQts of Parliament in former times. 

Proclamations ought to be with Writ to the 
Sherilf to Proclaim, 2 Rolls Rep. 172. 

Yet, if a Statute be not proclaimed, the Of- 
fences againſt it are puniſhable, Dr. and Stud. 
146. b. 


How the Sheriff ſhail Demean himſelf in a Writ 
. of Inquiry of Waſt. And of the Sheriffs Retorn 
thereupon. And of the Writ of Eftprement. 


In an Action of Waſt upon Iſſue joyned , 2 
Jury is Summoned to try the Canſe, and in the 
interim to view the place waſted, and the She- 
riff is to retorn the view. As to the Preſident, 
vid. 2. Sanders 254. Grene and Cole. 
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The Sheriff muſt go in perſon to the place The man- 
waſted, by Stat. I. 2. c. 14. accedat ad Locum wa- ner of the 
Aatum, together with the Jurors, 2 In#. 290. Y 


Six Juors at the leaſt ought to have the view. 
And the Jury may view the place Waſted when 
the Officer is not preſent ; and the Court up- 
on ths Tryal oughtto examin, if the Jurors hou 

, the 
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the view. or not. But tho? the Jury ought to 
Not necel- have the view, yet it is not neceſſary for the 
luy > M Officer to Retorn it, 2 Sanders 254, 255. Grene 
tw and Cele. 

In Ation of Waſt afligned in a Wood, the 
Jury viewed the Wood only without entring in- 
to it: And it was held the ſame was ſufficienc. 
It would be too tedious for a Jury to view every 
ſtub of.a Tree that had been Felled. Yer, if 
Waſt be in ſeveral corners of a Wood, then the 
Jury is to have the view of every Corner ; liter 
where Waſt is aſſigned in the whole Wood. 
And if Waſt be affigned in every Room of. an 
Houſe, the view of the Houſe generally is ſuf- 
ficient. And by Dyer, if Waſt be aſſigned in 
ſ:veral places, and of ſome of them the Jury 
had not the view , of that they may find no 
Waſt done, 1 Leon. 2.76. 

T.r;exa 4 anlfſue arifeth in a Foreign County, the 

mines of Jury ſhall not be examined of the view; and 

rhe view. if the Jurors be not examined of che view 
when they ſhould be examined, its Error. 


Retorn of the Writ of Enquiry in Walſt. 


lirtute brevis Dom, Regis mibi dire Ego A. B, 

Armig* Vie? Comitat” pred* ( tals die & 

auno ) in prepria perſona mes acceſſi ad Locum wva- 

ſtatum it dicto brevi nominas” Et apud S. ( the 

Vill wherein the place lies ) feci Inquiſtrionem,&c. 
prout i/tud breve in ſe exigit & requirit. 

Reſil Execationis iftius brevis patet in quadam 
Inquiſitione huic brevi annex. 

Inquiſitio Indentaia capt? apud G. in Com, &c. 
(ralt die & anne) Coram A.B. Vic Commit pred 
Virtute cujuſdam brevis Domini Regis e4 inde di- 
reg” & buic Inqui/itioni conſus per Sacramentum A 
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B, &c. ( ad numerum 12) qui dicunt ſupet Sacra- 
menturs ſuum qd" J. R. in brevi pred” nominat” fecit 


t to 
_ vaſtum venditionem & deſtruionem in omnibus in 


wd* brevi ſpecificat', wit. permittend” duas cameras 
mn pretis 3 |. i unum frac Lagiuaner 20 5. eſſe diſco- 
. ne. um pro defetFu repwationum earundem domorum 


4" groſſum marem' eorundem Dom? per tempe## 
ww Gta wper illas deſcendentes putred? , foe Ee 
, dirunt ſuper Sacramentum ſuum qd? pred. ].R. alind 
weque plas vaſhum wenditionem ſeu deftruionem 
od, | fects in dimibus prad' In cujus rei Teftumonium, &c. 


Of the Enquiry of Waſt. 


wy This Enquiry of Waſt differs from other How differ 
Writs of Enquiry, which are bur meer Inqueſts fiom other 
the | of Office. Buthere its a Verdi&t and in naturey,_;, 
_—_ of a Verdi, anda Writ of Attaint lies : There- 
fore, where upon a Writ of Enquiry of Waſt, 
13 Jurors were retorned, where there ought to 
be bue 12, ics Error. Burt in other Writs of En- 
quiry, it is uſual to have more than 12, at the 
Sherifts pleaſure, there muſt not be under 12 
tho' it be but an Enqueſt of Office, for it is taken 
rn, | ſan: miſe des parties, 1d eft, without Iſſue joyned. 
hi In a Writ of Enquiry of Waſt upon Demurrer 
or wibil dicirhe Sheriff may enquire of it at ano- 
ther place than where the Waſt was done, Cre. 
Fo Car. 414. King and Frith. 2 Inſt. 390. Cre. El.290. 
p Warriford and Haddock. 
Now as to the Juries finding Damages the 
#7 | Law is, Tharif Waſt be afign:d in three Houſes 
be. and two Gardens, &c. and upon the Writ of 
2 | Enquiry, Waſt was found in the Houſes and 


tis Gardens, and entire Damages given, its well, 
'a Þ foric is the uſual courſe to find entire Dama- pymages 
BR. ges, and nor fzveral for every of them, Crs. earire. 


Car. 
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Car.414. King and Fitch. Lib. Intr. 620.8 Rep. 61. 
But where the Writ of Waſt and Count is in: 
domibus boſcis & Gardinis, and upon the Writ of 
Enquiry the Waſt is found: in domibus & Gardi- 
nis, and nothing in boſcis, there the Plaintiff ſhall 
be in Msſericordia ; becauſe -he counts for Waſt, 
in places where no Waſt was commicted in one 
of them. But where Waſt was aſſigned in cut- 
ting down twenty Trees, and the Waſt i found 
in cutting down two Trees, «/iter. , 

If the Jury find Damages only to 8 -. the 
Plaintiff ought to have Judgment, for it ought 
to be above 40 s, Winch Rep.s. Sir G,Topping and 
Ring. ; . 

_ if Waſt be committed in two Villages, and 

en the Sheriff hath executed his Office il in one 
Village ,*and. well in another, all ſhall be en- 
quired of de novo, becauſe the whole Inquiſition 
was but one Inqueſt at one- time : If VVaſlt be 
aſſigned in divers Towns, the Sheriff and Jury 
muſt view all the places waſted in every Town, 
bur he may enquire thereof in any ons ef the 
Towns, 2 Inſt, 390. 


—_ of Note, Action of VVaſt lies not in antient 
_— Demeſne, becauſe upon default at the grand Di- 
enrDemfne {trels, there cannot be a V Vrit to the Sheriff, to 
and why. Enquire of the VValt as the Statute appoints. 
So 2 Inſt. 385. That the Court fails of the Inci- 
dents to an Action of VVaſt, to award a V Vrit 
to the Sheriff ro enquire of the VValt, 2 
Sanders 254. Grenes's Cale. 4 Rep. Fulwood:'s 


Cale. 


Flat 
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What Retoyn ſhell be good, or not. 


A VVriet to the Sheriff to enquire of VVaſt, This Wie 
who Returns m2andavi Ballive meo Libertatis, ec, is ® nn, 
gi tillum dedic reſponſams , its an ill Retorn , 0% 
and the Sheriff was amerced , and 4 /icut alias 
awarded ; becauſe in the executing this V Vrie 
he is both Officer and Judge, which power can- 
not be committed ro a Bayliff of a Liberty, and 
this V Vrit is a no» omittas in it ſelf, and he hath 
power to retorn into the Franchiſe. Bur if after Appear- 
the Party appears its good, 2 Brownl. Rep. 2.4.0. ance. 
Trin. 11, H. 7. f. 4%. F. H. tit. retorn deVic. 53. 

I: H. 4.21. 

The place waſted, and treble value is to be Waſts to 
recovered ; now if V Vaſt be made /parſfim in a Þ* recover- 
Cloſe or VVood, the treble value ſhall be levied _ 
by Fieri fac or by Elegit, and not by Capias, © 
becauſe Capias lies not upon the Original, x 
Brownl. 2.40. 


The Sheriff makes a Precept to a Bayliff to 
Summon a Jury, who retorned a Pannel which 
was parcel of the Record; and the Sherif took 
the Inqueſt of ſome not retorned. It was the 
better Opinion , that the Retorn was good ; 
tho' ſome ſaid the Sheriff may vary from the 
Retorn of the Bayliff, as he is one that makes 
the Array and is Judg alſo, 8 Rep, 157. Ed, 
Althams's Cale. ; 


Eſi repment. 
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E ftirepment. 


The VVrie of Eſtrepment is a Prohibition 
Wherelies. to do V Vaſt and lies in two Points. 


1. VVhen a Man having an Aion depending 
(as 2 Formedon, V Vrit of Right, 8c.) ſues to it- 
hibir, the Tenant for making V Vaſt during the 
the Suit, and this is either Original, and may 
be ſued out of Ch , or Judicial, granted out 
of the Court where the Plea dependeth, 2 Isf. 


328, 329. 


2. VVhen the Demand is to recover Seiſin 
of the Land in Queſtion, and before Execution 
ſued by Habere fac Pele for fear VVaſt 
be made before her Polleffion , he Sues this 
VVrit. And a Man can recover Damages, for 
no more than is contained in his Count. 

There is likewiſe, when fear is that Walt will 
be done to prevent it, a Prohibition direed to 
the Sheriff, not to permit Waſt to be done, 
And the Form, wid. 2 I»ft. 2.99. 

The Sheriff may reſiſt the committing of 
Waft, and” may Impriſon if he cannot other- 
wile hinder it, 3 Bul#7. 199. And he may take 

Poſſe comi. *E Poſſe Comitatus to hinder it. 

py In Waſt Efr t was awarded, and u 
Affidavit that the Writ of Eftrepment was deli- 
yered to the Sheriff, and that he gave notice to 
the Party, and yet he continues to make Waſt; 
Attachment was awarded,' 1 Brownl. 168. 

If the Tenants of the Land notwithſtanding 
notice of a Writ of Effrepmens direted to the 
Sheriff commit Waſt ; this is no Contempr, and 
the Court will not commit chem, becauſe it was 

. not 


Chap.27. Of Excommunicat” Capiendo. 


not immediately to them, as it might have been, 


' Hob. 85. Earl of Cumberland's Caſe. 


Note, If the Sheriff be Plaintiff in the Ation 
of Waſt, the Writ of Efrepment ſhall Iſſue to 
the Coroners. 

But this Writ of oo is rarely uſed, 
anJ in ſich caſes, Injunations out of Chancery 
are frequently granted. 

It ſeems Eftrepment lies not in a Writ of Ercor, 
of a Judgment in Partition, Siderfin 367. 


The Sheriff Office inthe Writ de Excommunicato. 
+ Capiendo. 


The Sheriff needs not bring the Body into the 
Kings Bench at the day of the Retorn, but ſhall 
only Retorn the Wrie thither with Declaration 


_ briefly, in what manner he hath ſerved and exe- 


cuted the ſame, 5 El.c. 23. 

"Tf the Sheriff ſhall Retorn now eff Inventus , 
then a Capiar ſhall be awarded with Proclmation 
therein, commanding the Sheriff inthe County 
Court, or at the Afſizes or Quarter Seflions, to 
make open Proclamation ten days before the 
Retorn at leaſt, that the Party yeild his Body to 
Priſon in ſixdays. And after the ſix days the 
Sheriff, &c. ſhall make Retorn what he has 
done thereupon,8&c. (the Offender to forfeit x o/. 
for ſuch default ) and fo a Capias ſhall go ir- 
finitd with like Proclamation : And a forfeiture 
of 20 1. for every other default to be Eſtreated 
preſenely, Sar. 5 El.c. 23. 

If the Offender yield his Body , the Sheri 
Gal preſently commit him to Priſon without 

all. 


It 
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If the Sheriff make an untrue Retorn, that 
the Party has not yielded his Body on any Pro- 
clamation made , where indeed he has yield- 
ed,&c. he ſhall forfeit to the'party grieved 401. 

The Writ of Excommunicat” Capiendo muſt be 
taken out of Chancery, and recorded in the 
Kings Bench before it be delivered to the Sheriff, 


1 Keb. 613. 5 Eliz. c.23. Lets verſus Stephen 


038. > 

Neither a 7 Laica removenda nor Extomninu- 
nicat” yo par" were retornable before the Sta- 
tatute of 5 El. c. 23. 3 Bulft. 92. 

He that is certified into the Chancery by the 
Biſhop to be Exeoinmunicated , and after is 
taken by Force of the Kings Writ of Excommus- 
nicat* Capiendo is not Bailable by the Sheriff, or 
Gaoler by the Kings Writ. But if the Party offer- 
ed ſufficient caution, de __ mandatis Eccle. 
fie? in forma Furs , then d the Party have 
the Kings Writ to the Biſhop to accept his cau- 
tion, and to cauſe him to be delivered. And if 
che Biſhop will not ſend to the Sheriff to deli- 
ver him, then he ſhall have a Writ out of Chan- 
cery to the Sheriff to deliver him. Or if he be 
Excommunicated for a Temperal cauſe, or for a 
matter whereof the Eccleſiaſtical Court hath 
no conuſance , he ſhall be delivered by che 
Kings Writ without any fatisfaQion, 2 In/.188; 
189, 


Retorn of Sheriff as to Clarks, 


Irtute iſtins brevis mibi direft* Tuſtic infra, 
ſcript. certifico 4d' infra nominat? T. H. 
Clericus eft beneficiat' in . gt London, mnulum 
babens Laicum feodum in ballrua mea ubi poteſt ſutu- 
mon, nec ef# inventus inead. 
A.B. Armig Vic. 
Tho 


Chap.23. Betozns of Sheriffs, &c. 

The Sheriff Retorneth, That the Parſon ance 
edventum brevis, Or poſt receptionem brevs, or be- 
fore the Retorn of his Writ had reſigned his 
Benefice. Et qd" non babet nec habit bona neque 
catalla infra , &c. Its a good Retorn. 

In Treſpaſs or Debt againſt a Clark, Nibil 
habet is a good Retorn. 

In Action brought againſt one wherain a 
Copias lies ( Ex gr. in account ) the Sheriff Re- 
terns qd. eſt Clericus Beneficiat. nullum habens Lai- 
cur feodyrn in which he may be ſummoned ; In 
this Caſe the Plaintiff cannot have a Capiar, to 
take the Body of the perſon, but he ſhall have 
a Writ to the Biſhop, to cauſe che perſon to 


come and appear. But if he had retorned 94 


Clericus eſt nullum habens Laicum feodum, then is 
a Capias to be granted to the Sheriff, becauſe it 
appeared not by the Retorn that he had any 
Benefice, ſoas he might be warned by the Biſhop 
his Dioceſan , and no Man can be exempt from 
Juſtice. Bue in the Caſe of the King where he 
is party , the Sheriff cannot Retorn Clericus 


Beneficiat* nullum habens Laicum feodum, as on 


mx for Iſſues loſt on a Juror", 2 I»f. 4, 
27. 

if a Scire fac” be brought upon a Recogni- 
zance, or upon a Judgment in a VVrit of An- 
nuicy, and the Sheriff Retorn, that the Defen- 
dant is Clericus & Beneficiat' nullum babens Laicum 
feedum, &c.. the Plaintiff ſhall have a VVrie to 
the Biſhop ro warn the Defendant, and upon 
warning, or two Nibils retorned , and defaulc 
made, or if he appeareth and ſheweth no mar- 
ter wherefore Execution ſhould not be granted, 
then a Writ ſhall bs awarded to the Biſhop to 
levy Execution de bonis EccleſiaFticii. 


Dd Retorn 


491 


492 


The Office and Outy of Sheriffs,&cc. 


Retorn of a Writ of Entry. 


The Count was of a third part of a _— 
and one Stable. Petit cape was awarded to the 
Sheriff, and he makes his VVarrant to a Bayliff 
of a Liberty ; he Retorns quod cepit in manus 
Domini Regis the ſaid Meſuage , and faith no- 
thing of the Stable : And for this 'cauſe Judg- 
ment was reverſed , Fones Rep. p. 357. Taite and 
Heynes. 

In a VVrit of Entry ſur Diſſeſin, it was ad- 
judged Error, becauſe the Sheriff retorned not 
the Names of the Summoners or Veyors, Cre. 
Eliz. 557. Merris's Cafe. 


Retorn of a Writ of Aſſize. 


The Defendant pleaded to the VVrit of 
Afize, That the VVrie was retorned coram vb 
epud Wefim' not ſaying ubicunque; ſed non allocat. 
The Court being here its well enough, and the 
Reaſon is, becauſe it was for the Plaintiffs con- 
venience that it was ubicunque? 2. It was Summon' 
XII without an A. over. V Vhich per Cur? is well 
enough in Numeral Letters, 3.It was qd' ſint ibi 
Aud. which ſhould be ad Audiendum , as Reg. 
198.b. But per Cur. This may be intended 
Huditur, vals, ſo is well enough without ad. 
4- It was 8s fec. whereas it ſhould be Sz fecer. 
ſed no allocat. and a Reſpondeas oufter awarded, 
3 Keb. 326. Creek and Norfolk, 


Quare 


t ad, 
ecerit. 


rded [ 


Quare 
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Quare Impedit. 


In 4 Quare Impedis, The Defendant muſt be 
Summoned by the Sheriff. And this Summons 
may be made in Church, or to the Parſon; the 
Sheriff Recorns Nibs upon the Summons, and 
upon the Attachment, and upon the Diſtreſs, 
the Plaintiff ſhall recover. 

If the Defendant comes not at the Diſtreſs 
retorned againſt him, the Plaintiff ſhall have a 
VVrit to the Biſhop, without making any Ticle, 
Dyer 241- 

A VVrit of Enquiry of value in a Quare Im- 
= was executed the firſt day of the Retorn, 

t the Jury did not give their Verdi& cill ewo 
days after. | | 

Retorn of a quid Furis Clamat. Vid. Dalton c.7 1. 


The Sheriffs behavior in the Writ and Inquiſition, | 
and Retors of MaletaRoribus in Parcis. 
Vid.Cro. Car.439 The King againſt the In- 


habitants of Epworth, and 17 other Villages ; 
and Statute I. 2. c, 46. Co. Mag.Chart. 
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CHAP. XXVII. 


Of Retorns of Clericus Benefaciat'. Of other Re- 
Jorms as to Clarks. - The Sheriffs Office in a Qua- 
re Impedit, Seſſions of the Peace. The Sbers 
Office as to Elefion, and vetorning of Kiights - 

' and Bupeſſis- to the Parliament. The Form of 

 TIndenture for the Knights of the Parkanent and 
Burgeſſes. The Sheriffs Retornw of the Writ for 
Ele&ing Parkament Men. 


Retorns of ClericusBeneficiat”, &c, 


A T the next County Court, after delivery 
A of the Kings Writ to the Sheriff, for the 
Etecting Pariiament Men , Prodlamatioh ſhall 
be made by the Sheriff in full County, of the \ 
day and place of Parliament, and all thoy who 
are preſent ſhall attend, and in fall County pro- 
ceed to the Ele&ion of their Knighes for the 
ſame County ; and after they are choſen, the 
Names of the perſons choſen ſhall be writren in 
an Indenture utder the Seals of the Eletors, 
and tacked to the faid Writ of Parliament, Star, 
7. H. 415. 

Upon any Retorn contrary to this Statute,of 
8 H.6. c.7. the Sheriff ſhall forfeit 100 /. to the 
King, and have one years Impriſonment; and 
ſhall forfeit another 100 /. ro the perſon choſen 
Knight of the Shire, and not duly Retorned. 
The choſers muſt have 4o s. per Annum Freehold 
withinthe ſaid County. 

The choice muſt be between 8 anda 1x of 


 Clzck in the Forenoon. 


, Every 


Chap.23. Rietozns of Cler Beneficiar”, 
Every Sheriff, after receipt of the Kings Writ 
for EleQing Knights of Parliament , oughe 
forthwith to make out his Warrants under the 
Seal of his Office, to eyery Mayor and Baliff 
of Cities and Burroughs within the County 
reciting in his ſaid Warrants the Writ of Parli- 
ament, commanding them thereby to chuſe Ci- 
tizens and Burgeiſes to come to the Parliament 
({cil) if it bea City , to chuſe Citizens for the 
ſame City by Citizens; and it it be a Burrough 
to chuſs Burgelles by Burgeiles (or Freeman af 
the ſame Burrough.) And thoſe Mayars ang 
Baylifts muſt make a lawful Retorn of that Pre- 
cept to the Sheriff by Indentures made between 
them and their Sheriff of their Ele&ion, and of 
their Names which are eleted, 23 H. 6. 15, 
And the Sheriff muſt ſet his Hand and Seal of 
Office to one part of the Indeantures, and then 


{| deliver it to them to be kept, and to the other 


part the Mayor, or Citizens, or Burgeſſes muſt 
ſet their Hands and Seals, and deliver. it as their 
Deeds to the Sheriff, to be certified and retorned 


by him with the Writ of Summons to the Clerk - 


of the Crown; and all this under pain of 100 1. 
to the King, and Impriſonment for one year, 
and the Party grieved (or other perſon in his 
default) ſhall recover another 1900 4, But they 
muſt commence their Action within 3 Months 
after the commencement of the Parliament , 
-y Mayor and Baylitts ſhall pay 40 /. Dyer 1 1}. 
P.. 118, 

Note, Aion on the Caſe lies againſt a She- 
riff, for Recorning othey Knights for the County 
than were elected, and ic is againſt the Statute 
of 7 H.4. for falſe Retorn, and 22 H. 6. c. gives 
Debt in the Caſe, and its not in the Negative, 
and ſo dozs not exclude from other Remedy, 
2 Siderfin 168. Newile and Strowd. 


Dd a Now 
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Now the Names of the ſaid Knights ſhall be 
Retorned into the Chancery by Indenture Sealed, 
between the Sheriff and the Chuſers of the 
Knights in manner following. | | 


The Form of the Indenture for the Knights 
of Parliament. _— 


2c? Indentura falta in pleno Comitat' War! 

" Þ tent? apud Burgum de Warr de &c. Anno Wil. 
tielmi Tertij, &c. inter A. B. Mil. Vic. Comitat, 
ed. ex una parte & ]. C. Mil. A.C. Armig. F.P. 

. K. &c. & multas alias perſonas Comitast. pred, 
& eleffores duorum Militum ad Parliamemtum in 
Brewvi huic Indentur  conſut. ſpecificat. ex altera part 
qui ut major pars totius Communitatis pred. tun 
thid. exiſtens furat. & examinat. ſecundum vim for- 
mam & effettum diverſorum Statutorum inde edit' 
& proviſor, Eligerunt. E.P. Mil. & J. C. Mil 
infra Comitat. pred. commorantes Gladiis cinft mil 
tes habiles && magis idoneos & diſcret. dantes & con 
cedentes prediff. ducbus Milit. plenam & [ufficien, 
potteſtatem pro ſe & tor, Communitat. Comitati 
preditt. ad faciend. & conſentiend. jis que ad Par. 
liamentum in ditto Brevi content de Communi Conſe 
lio Regni dit; Domins Regs: nunc Anglie continge 
rit ordinari, ſuper nee 011i; in dicto Brevi ſpec, In 
jus rei TeitHrmonium uni paris bujus Indenture pent 
dilum Dominum Regen remanen. partes pred. ſigils 
"ſus appeſuerunt, alter vero parti ejuſdem Indenture 
pred. Vic. ſigillum ſuum appoſuit. Dat" dig, Anno O 
Loco ſupradith. &c. Tg | 


The 


Chap.z8. Of Fozns of Indentures,&c. 


| The Form of Indenture for the Citizens and 
Burgeſſes. 


THis Indenture made, &c. (reciting the day 

and year, and the Kings Stile at Lage, 

prout ſupra.) Witnelſeth , That by Vertue of a 
Warrant to me direced from Sir O. R. Knight, 
Sheriff of the County of Warwick, for the Ele- 
Qing and Chuling of two Burgeſſes, Men of 


good Underſtanding, Wit, Knowledge and Dil- 


cretion , for Cauſes concerning the publick 
Wealth of the Realm, to be at his Majeſties 
High Court of Parliament, to be holden at Weſt- 
winfer, the day of next coming. I E. L. 
Mayor of the Borough or Town of Warwick, 
with the whole aſſent and conſent of the reſt of 
” 7 Burgefles there, have made choiſe and cl:tion 
Q a 
Burgeſſes of our faid Borough of Warwick, to 
attend at the Parliament, according to the 
Tenor of the ſaid Warrant to me directed in 
that behalf. In Witneſs whereof, I have to theſe 
Preſents ſet our Common Seal of our ſaid Bo- 
ropgh, the day and year firſt aboye written. 


The Sheriffs Retornof the Writ, for Ele&ing 
a Parliament Man Knight of the Shire. 


Irtute iſtivs Brews mibi direft Eligi fect duos 
milites Gladia cinttos mags idoneos & diſcrer. 

de Commitat. meo pred. (wvidel.) WF. & O.S. qui 
quidem milutes plen. & ſufficien. poteftat. pro ſe & 
Comunitat. Com. pred. habeant ad faciend. & con- 
ſentiend, iis que ad diem & locum imfra content. de 
Communi Conſilio Regni Regis Anglia ordinari con- 
Dad 4 tingers 


nd of to be- 


497 


408 


The Office and Duty of $heriff,&c. 
tin;erit. Et pred. W.F. & |. S. Manucapt. ſunt 
per ].P. W.B. R.D. & R.N. ad efſend. ad Par- 
liamentum Domini Regis apad Weſtw. ad diem in- 
fracintent. ad faciend. prout iſtud Breve in ſe exigit 
& requirit Fect etiam praceptum (to the Mayor or 
Bayliff) d2 G. qd. de Burgo de G. Elepi fecerint. duos 
Burgenſes de diſcret. & magu ſufficien. qd. fint ad 
” 6. ba aitt; Domini _— ad diem infra con- 
tent. ad faciend. & conſentiend. ut pred. eſt qui qui- 
dem (Mayor, &c.) fic mibi reſpond. qd. Eligi fecer. 
de pred. W. Burgo de G. duos Burgenſes diſcret' & 
meg ſufficien. ad eſſend. ad Parliamentum prad, 
(viz.) $. W.C. RW. | 


R.O. Armig. Vic. 


The Sheriffs Office about the Seſſions of the Peace. 


As to the Precept of the Sheriff for Surmmon- 
ing the Seſſions of the Peace, vid. Lamb. 367. 
Impreſs. 1599. it ought to bear date under the 
names of two Juſtices of Peace at leaſt. And not 
of the Cuftos Rotulorum alone. It muſt be to 
Summon 24. Jurors, and to command all Con- 
ſtables, Bayliffs or Coroners, to give their at- 
tendance upon the Juſtices. And the Form of the 
Retorn of the Summons, wide Dalr. 198. 

In ſome Caſes the Sheriff is to joyn with the 
Juſtices as in Caſe of Riots, 8c. 13 H.4. c.7. 
| He is to attend and aſflilt the Juſtices of the 
Peace, to Arreſt ſuch as ſhall make any forcgable 
Entries or Detainer, 15 R.2.c.1. 


- is to Summon 24. to be-of theGrand In- 
queſt, 
As to other forts of Precepts, which the She- 
riff is to execute, in reſpe& of Commiſſioners of 
Sewers, Commiſtlioners of Bankrupts , and fe- 
veral other Ads of Parliament , wid. Daltov. 


And 


Chap.29.Of the Cuſfoms of London. 
And the Aas themſelves, all the Duties of his 
Office being ſo various, and my in many 
late Acts, its beſt to refer to the Atts themſelves, 
which no Gentleman ought to be without. 


—— — — 


CHAP. XXIX 


Cuſtoms of London. Of their Officer, Priſow, Court 
of the Sheriffs Court. How to lay the Guſtom 0 
the Sheriffs Court. The difference between t 
Mayors Court and the Sheriffs Court. Sheriffs 
Court when kept. The manner of entring Aftions 
in the Country. 


Cuſtoms of London,as to Officers,Courts,Proceſs and 
Priſons. 


Vide 9 Rep.62,6 3,67. tit. ArreF,& wvid.Calthrop. 


Oth the Sheriffs of London are in Law but 
one Sheriff, and the one is not of London 
and the other of Midaleſex, as is vulgarly ſup- 
poſed, Hob.p.yo, Lamb and Wiſeman. 

And the Sheriff of Londen is known in Law 
to be two perſons; therefore if one Sheriff of 
Lendon make his Retorn without his Fellow 
this cannot be holpen by Feofail, ic being as no 
Retorn at all , or a Retorn without the Sheriffs 
Name ſubſcribed : And London had no Sheritfs in 
the 13th of Ed. 1 Leon.184. 

In London the Mayor and Comminalty have 
the Office of Sheriff of London and Middleſex, 


_—_— Sherifts are yearly choſen, 3 Rep.#efby's 
ale. 


Upon 
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ES Upon a Copies ad ſatufaciendum to the Sheriff 
of Middleſex, to take FS. if the Sheriff take 
him and put him in, Newgate, which is the 
Common Priſon for London. and Middleſex, and 
after another Writ of Execution comes to the 
Sheriff of London; altho' the Sheriffs of London 
are alſo Sheriffs of Middleſex, and Newgate 
4ewgate (where the Priſon is ) is the Prifon for both 
2 Priſoa Counties; yet the Priſoner ſhall not be (aid to 
or 922. be in Execution upon this New Writ in London, 
London - 8 n 
and Mig. nor may the Sheriff of Londen ferve it upon him, 
dleſex. becauſghe is in another County. 
wt For when the Cemmitment is to Newgate by 
eb forceof a Writ to the Sheriff of Middleſex, he 
Sheriff of May not be ſaid in any reſpe& to be in the 
Middleſex, County of London; for the Counties continue 
isnots ſ2yeral, and the Priſon ſeveral , in reſpe& of the 
Conmit- ſeveral Commitments : For there are two ſeveral 
voy ſides, and a partition between them, 1 Ro. Abr. 
tho' the 894.Coar's Caſe, Trin.16 Fac.B.R. 
Shetiffs of 
Londen and By the Cuſtom of London, the Writ of Execu- 
_ tion 15 direted to the Sheriffs of London, and not 
; fo the Coroner, (who is the Mayor , 2 Rol. Abr. 
06. 
The Retorn of the Outlawry out of London 
in C.B. is generally made without ſaying, Per 
Judicium Coronatorum. 


Sheriffs Court. 


Cont of , The Cuſtom is, When a man is impleaded 
Conſcience Þefore the Sheriffs, the Mayor upon ſuggeſtion 
of the Defendant may ſend for the parties, and 
for the Record , and Examine the parties upon 
theic Pleas; and if it be found [upon his Exami- 


nation that the party Plaintiff is ſatisfied , -_ 
E 


Chap.2g. Of the Sheriffs Court, 4rt 
he may award that the Plaintiff ſhall be barred. 

And this is called, The Court of Conſcience, 4 jſt. 

c.50. 8 Rep.City of London?s Caſe, Wy 4 


The Plaintiff in Aſſault and Battery in his 
Replication faith, *The City of Londen is an 
* Ancient City, and have Pleas, and thar there 
* was a Plaint in ſuch a Court before F. Ad. by 
© virtue of which Proceſs the Plaintiff was taken, 
He ſhould have alledged a Cuſtom to hold a How to 
Court before the Sheriffs, and that F, 24. was iy the 
then Sheriff: le is ſaid, Coram F. M. wno Vicecow', — 
its well enough, there being two Courts, tho but 5.,;5; 
one Sheritf, 1 Keb.564.0:born and Parker. Court. 


As to the difference between the Sheriffs Court, and 
\ - Mayors Court. 


A Clerk of the Mayor's Court ſaid, That the Fi- p;gerence 
yu=_ 264. (in their Entries) ſignifie the 26:1 of the 
ay of che 4b Month, 26 the Day and 4 the Enrries 
Month , accounting November (in which the 3 
Mayor is Choſen) the firſt , and fo the fourth 07" 
Month is February. dS 
But in the "Sheriff 's Court they count their Sheriffs 
Months in OFobex. | Court, 
And accordingly it was Ordered, That Aſbpeld 
the 2 oth day of February commenced a Plainr, &c. 
2 Rol.Rep.380.Aſhfield*s Caſe. + 


If an Erroneous Judgment be given in any wrir of 
of the Sheriffs Courts of the City of London, Error tobe 
the Writ of Error 10 Reverſe this Judgment muſt breughr 
be brought in the Court of the Hu#tings before ,oÞ 
the Lord Mayor ; for that is the Superiour is 
Court, PrafF.Reg.1 24. 4 Inſt.247. 


Dire#ions 


The Office nd Duty of Sheriffs, 6c. 
Direflion of Writs, 


Quodlibet breve quod tangit liberum tenementum 
diigitur Majori & Vietcomitibus , & alia brevia 
tantur Vicecomitibus. 


Sheriffs The Two Sheriffs of Londen do cach of them 

Courts, keep a Court of Record , whers they hold Plea 

when kept. of all Perſonal ARions, and the two Priſons 
(called the Comprers) belong to them. 

And they have two Court-Days in every 

Week apiece: For the Woodſtreet-Compter , on 

Wed nology and Fridays 3 forthe Poultry-Compter, 


on Thurſdays and Saturdays. 


In a Plaint of Debt levied before any of the 
Sheriffs, the Cuſtom is , | That the ſaid Sheriffs 
Ore tens ſend to the Serjeants of the Compter, 
either' to Summon or Attach the Defendant 
without Warrant ; and upon Nzhil Retorned 
within the City , that then the Serjeants, and 
every of them, by the Commandment of the 
Sheriff have uſed to Attach and Arrelt the De» 
fendant, to have his Body at the next Court 
before the Sherift at the Gui/d-Hall,c. 
In this manner they certifis their Records : 
But ele uſual pratice is, to Enter an Action in 
the Office for that purpoſe, at one of the 
Compters 3 which Afion muſt be Entred with 
Care: For it is the Original in that Coure by 
which you muſt Declare,and from whence there 
mult be no Variance. 
OfEntring _And when an Action is Entred , then any ons 
Attionsin Of the Serjeants may Arreſt the Defendant, and 
Crmprere» bring him into Cuſtody until he find Bail to 
Bail. Anſwer the Condemnation, which Bail is to be 
taken by one of the Clerk-ſitters, , 
The 
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The Defendant may be Arreſted by the Cu- Arreſting 
ſtom of Londen, after Entry of thi Plaint in the Þy Ser- 
Porters-Book , before the Entry of it in Court /** 
before the Sheriff: And after Plaine Entred, the 
Serjeant may Arreſt without Precepr. 

The Serjeant need not ſhew his Mace, becauſe _ 
heis ſworn and known, alcho* not to the party ; 1; mae. 
and a known Baylitf need not ſhew his War- 
rant, altho' demanded. 

But in 6 Rep. 52. Counteſs of Rutland 's Caſe, 


a General Arreſt by a Serjeant by ſhewing the 


Mace, and touching his Body with it, and {laying 


Sir, 1 Arreſt you, is inſufficient ; for he ought ts 


ſhew at whoſe Suit, out of what Court, for 
what,and of what Retora,&c.That the party may 
know 


yCLC. 

In Eſcape the Defendant pleads the Cuſtom of Eſcape. 
London , That the Mayor and Sheriffs of Zonden 
have uſed toenlarge Priſonersthat were Arrefted, 
in coming and retorning from their Courts , 
having Cauſes there depending ; and ſets forth a 
Plaine in London againlt the Detendant, and that whate: 
he was arreſted, and appeared, and pleaded to the Courr 
Ifſue ; and as he was coming to Court,to defend can dif- 
that Action, he was arreſted, as is ſuppoled in "og 
the Declaration. And per Cur. the Court cannot \j,y ie” 
diſcharge one arreſted , except he be arreſted in coming 
the Face of the Court, 3 Brownl. 15. Wilſow and and terur- 


| . — 
The Sheriffs ef Londow ing co 


CHAP, 
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CHAP. XXX. 
The Sheriffs Duty as to the Aſſizes. And as to 
Seſſions of the Peace- 


The Form of the Warrant made by the 
Sheriff, or Underſheriff for Summoning the Af. 
ſizes, vide Dalton 196. A Schedule may be Filed 
to the backſidt of the Warrant; wherein he ſhall 
ſet down the names of the Grand Jury and Pet- 
ty Jury of Life and Death ; ro whom he muſt 
give warning by his Bayliff. 

The High Sheriffs themſelves are to attend the 
Judges at the Aflizes : And alſo Stewards Bayliffs, 
and other Miniſters of any Liberties or Fran- 
chiſes, &c. ſhall be attendant to the Juſtices of 
Aflize and Gaol Delivery of the ſame Counties, 
wherein ſuch Libertiesand Franchiſes ſhall be. 
And ſhall be fined by the Judges in caſe of 
failure. | 

Every Sheriff (and all other perſons) which 
have the Cuſtody of the Gaols (or Priſoners for 
Felony) ought to certifie the names of every of 
their Priſoners, which are in their Cuſtody for 
Felony , to the Juſtices of the next Gaol DeH- 
very, upon pain of 5 /. for every default. 


CHAP. 


AP. 


Chap.z 1.Of Sheriffs and Officers fees. 


CHAP. XXXI, 


Of Sheriffs and Officers Fees. Remedy and Security 
for Fees. Extortion Puniſhable. What Aſſurapſit 
good, as to paying Fees, or not. 


Of Sheriffs and Officers Fee. 


T Common Law a Sheriff might not take 

A any Fees, but it was Extortion: But now 

e may take the Fees allowed by the Statute, 
Cro.El. p.65 4. Stanton and Sulljard. 
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The Statute is 29 E/. c. 4. No Sheriff, Under- $!4.29 E. 


ſheriff, Ba liff of a Liberty, or any of their Deputies- 
ſhall ber ale or rely Ti = for 
ſerving an Extent or Execution, than after the Rate 
of 12 d, in the Pound for every 101. and 6 d. for 
every Pound above 1001. on pain to forfeit treble 
Damages to the party grieved ; and beſides, 40 |. 
between the Queen 4, the Proſecutor. This A&t 
not to extend to Fees of Executions within Cities 
or Corporations. 

Yet the Sheritf, by the Equity of Srat.z 3 H.6. 
c.1o. he ſhall take 4.9. for every Warrant, Hinch. 
21. 

Upon the words of this Statute it was a 
Queſtion much Argued in Latch. 17. 51. Welden 
and Veſey , Fones 307. Lifter and Bromley, Cro.El. 
335- Gurney's Caſe, Cro. Car. 286. Liſter's Caſe, 
Winch. p.21,5c. Empſon's Caſe, where the Statute 
gives 12 4. in the Pound for the firſt 100 /. and 
if exceeds that, then but 6 4. Whether this ſhall 
be taken, but only 6 4. in the Pound for all thac 
exceeds 100 4. or whether he ſhall have 12 2. 
for the ficſt 100 }, and Six pence for the reſt ? 


And 


.4.0f 12 d. 
he 
Pound. 
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And it was Adjudged that he ſhall have 124. 
for every Pound of the firſt Hundred, and 6 4. 
for every other Pound above the Hundred: And 
ſo is the conſtant praftice. Tho' Hobart (in 
Winch.50. Empſen's Cale) was ſtrong againſt it, 
and chat the Shetiff ſhall have but 6d. inthe 
Pound. 

As to the Proviſo, That it ſhall not extend to 
Executions within Cities or Corporations, it was held, 
That it was only to be intended for the execu- 
ting Judgments given in the Courts of the faid 
Corporation, and not to the Sheriffs of Cities 
or Corporations, for executing Judgments out 
of Superiour Courts, Feſſon. Sheriff of Coventry's 
Caſe, cited in Lifter and Bremley, Cro.Car,2.87. 


Vide Latch. 17, 52. Poph. 17 4. Welden and Veſt, 
The Caſe Argued. 


In an Acion upon this Statute of 29 Eliz. 
againſt the Sheriff for exceflive Fees, it was 
moved in Arreſt of Judgment, becauſe it faid 
Stat. 29 El 1 Parliament” tent” per prorogat? 15 Febr. 2.9 El. 
_ © and the Rolls appeared (by Copy ſworn) 29 Of. 
67 28 Eliz'the 3s. xs vegan, and an Adjorn- 


ment to 17 Nev. 6. and no Prorogation at 
all 


So 35 El.1. Se&.11.it ſaid 29 E.G. 


Vide 1 Anderſ.294.. Raft. Abr. Elenchus Parliam. 
& Keb.3.742.Sprig and Eve, 


Qaere, When one Sheriff ſhall make the Ex- 


tent, and the other Sheriff the Liberate, who ſhall 
| have the Fees given by the Statute. 


Nate, 


Chap.3r. Of Sheriffs Security fo2 feces. 

Note, The Fees ſhall be paid by him thac ſets 
him at work, and' not by the Priſoner. Of 
whom the Bayliff on Arreſt having taken 7 4. 
for Attorneys Fees , was convidted- of Extor- 
tion, 1 Keb. 623. Le Roy-werſus Wade: 


Poundage was allowed the Sheriff out of 196 
(Fine impoſed after Gonviction on Inditment of 
Battery in B. R. ) levied upon a Beri fac; and it 
was allowed out . of the Money , in 'the hands 
of the Clerk of the Crown payed by the $he- 
riff, . Tho* there was no Prehident in B. R. for 
it, But the Barons always make ſuch allow: 
ance in the Exchequer, after the” Moneys paid 
in;there by the Clerk of the Crown, Sir Thomas 
Tones 185. Le Roy werſus Wade. 


Of Sheriffs Security and Remedy for Feet, and 
what Fees thry may take or not, and what ſhall 


be Extortion in them or not , and bow puniſh- 
able. | 


© Ffhat $ ecurity the Sheriff may take for bis 
Pees or not. 


The V Varden of the Fleet, and the VVardeti 
of the Palace of Weſtminſter, may take Bond for 
Diet and due Fees of the Ofhice , Hetly 176, 
Harris and Lea, 


417 


The Sheriff may take a ſingle Bill for hisThe Sheriff 
Fees, and that is the ordinary courſe , but notſball cke 
with a Penalty. To this purpoſe there is a *"8'* Bill, 


notable Caſe; Empſon and Bathurzt, Winch 22. 


for his Fecs 
but not 


with a pe« 


nalty» 


E e The 
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MO IGG of a _ to. the nog ph 

ay 20). That is, for which is n 

_ for his Fees, okich. 0 due by the Star. 

of 29 Ekz. Defendant pleads the Statute of '23 

H. 6. c. 10. the Cale was; A Statute of 200 4 

was acknowledged to the Defendant by F.S, 

and this was extended' by the Plai being 

Under-therif; and it was agreed between C. E, 

Brother to the Blaintiff, and the Under-ſherif 

befare the Likerfate excecuted, That the Defens 

dant- ſhould enter into. the faid Bond to the. uſe 

of the Plaintifl.' Fhree Points were reſolved * 

Curianm. | | 

Statute 23  1- This Bond is not within the Statute of 23 

Hs H.6. for the. Party was not within the Ward 
of the Sheriff. And fo was Beaufege*s Cale. 

2. The Sheriff may not take his Salary appoin- 
ted by the Statute till a compleat Execution, 
4c. tl the Libertate, for the words of the Statute 
are in the Negative, and doth not eſtabliſh the 

Aion is Fees, but only tolerates thema.. And by Hokart, 

by Sheriff. if the Coniſee ſue an Extent, and then refuſe 
to ſue the Liberate, to the intent to defraud : 
the Sheriff of his Fees; the Sheriff ſhall have his 
remedy by Action on the Caſe. 

3- This Gbligation is void by the Common 
Law, and” Extortion, as Dive and Manning bam 
Caſe is , Plowd. 65. 'The Sheriff may take a 
Bond with a great Penalty , for the appearance 
of the Party, but not for his Fees, by the 23 of 
H. 6. for that Statute as to Fees is not repea- 
led by 29 Eliz. 


What 


Chap.31. Skerifs Rentedy foz Fees. — — Fig 
What Renvedy the Sheriff ſhall heve far bis Fires; 


_ Action of Debt lies for a Sheriff upon the 
Statute of 29 Eliz. c. 4 for Execution Fees, al: 
tho' the Stature doth not fay he ſhall have the 
ces, nor any Aftion for them ; but only ſaith, 
he ſhall not take for any Execution made, a 
Conſideration or Recompence , beſides what 1s 
therein mentioned, which it ſhall be lawful 
for him to take (wviz.) 12d. for 205. where the 
Sum doth not exceed 1 004. and 6 d. above 1 co /. 
1 Rolls Abr. 598 Proby and Lumly verſus Mitchel, 
I Rolls Rep. 404 | 
WY _ ſhall yy ARjon on = Caſe; 
not debt upon ſos , © pay his Fees 
due by the Law of ho fan for to executes 
an Execution. Aoor 699, But he ſhall havd 
Debt for his Fees not prohibited by the Stattite, 
of 29 Eliz. Moor 853. Staunton and Proby, Moor 
667. Mor. 667. Swllyard and Stamp. 


Where and in what A&ions the Sheriff ſha 


not take Fees. 


The giving of Money to a Sheriff to Arreſt 4 
Man is againſt the Law; 1 Ros Rep. 31 2. 

A Sheriff cannot take Money for Fees uport 
delivery of Warrants to his own Bayliff, but 
muſt ſtay till the Money is levied, aliter if it 
be to Special Bayliff, Moor p. 468. w. 669. Suk 
yard and Stamp. 

No Fee is due to the Sheriff for Executing a Cap. Urlag. 
Cap. Utlegat. either for VVarrant to Execute i, 
or for the Retorn of ir. Sheritf cook 200 /, to 

Ee 2 Executs 
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Hab' fac. Execute Hab. fac. Poſſeſſionem, Hetly p. 52. Wild: 
Peſeſſon'. (heres Caſe, Litt. Rep. 65. Meſme Caſe. 

Per Cur Its great oppreſſion to the SubjeRts, 
that the Sheriffs (ro whom the Statute had given 
ſo much in the Pound, in Caſe of Execution 
againſt a perſonal Eſtate ) ſhould take ſuch Fees 
in caſe of a real Eſtate; and it was ſaid, it was not 
to be found that they have any legal Fee upon 
this Execution , but the uſual Fee which they 
ought to take'is 2 5. 4d. 2 Siderfin I 55. 


- What (ball be ſaid Extortion in Sheriffs and G ao- 
| lers, &c. and bow puniſhable. 


As to the Sheriffs taking Bonds, Extor/ive , 

Vid. ſupra in tit:5tat. 2.2 H. 6. c. 10. 
-- ByW. 1. c. 26. no Sheriff or any Minſter of 
the King , ſhall. take any reward for doing his 
Office, but only that which the King allows , 
upon pain that he ſhall render double to the 
Party,8&c. but later Statutes have permitted them 
to take, in ſome Caſes. But yet, ſuch reaſonable 
Fees as have been allowed by Courts of Juſtice 
of old to inferior Miniſters and Attendants on 
Courts, it they-be de.nanded, ics no Extortion, 
Co. 1 Inſt. 368. Shirly and Packer. 10 Rep. 10T. 

If any Baylitf or other Sheriffs Officer, ſhall 
take-any thing of any perſon, ro ſpare them for 
appearing at the Aflizes, Seflions of the Peace 
or the like, it is Extortion. 

If che Sheriff, or any of his Officers ſhall take 
any Money, or other reward tor the omitting 
of any Arreſt or Attachment to be made ; it is 
Extortion, and the Sh-ritf or Officer 1o offen- 

« ©», ing, ſhall forteir tor every ſuch offence 191, 
to the King and Informer, 32 H. 6. c. 10. 


As 
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- As to the Puniſhment of Sheriffs for Extor- 

tion, its either by IndiFment, Information, Impriſon- 

ment, Commitment. As to Inditments, what is 

good or not. 

Inditment of Extortion againſt a Bayliff of tnaiamene, 

an Hundred, qd? Colore Officij he took Extorſive 
Money, and ſhews not for what matter or cauſe. 
Per Curiam, Its well enough, the Officer being 
Bayliff of an Hundred, Eſpecially being after a 
Verdi&. But Quzre of this, 1 Kev. 557. the King 
and Gover. 

By 23 H.6. c. 20. on Extortion treble Dame T,,41. a,; 
ages are given to the Party , and the Juſtices of mages. 
Peace may Aſſeſs them; but they ought firſt to ..... 
enquire'of the Damages by a Jury. Therefore 
in Bumpſteads Caſe, Cro. Car. 488. Inditmene 
was againſt the Sheriff for Extortious Fees,on two 
ſeveral Indiaments ; They awarded co the one 
treble Damages ; That is, where he took of one 
200. Extorſive, they awarded to the Party 3 /. 
and 40 /. tothe King. And on the other where 
it was found he took 8s. £4. Extorſive , they 
awarded he ſhould pay to the Party 26s. 8 4. 

So a quadruple value, and 2o Fineto the King. 
And it was adjudged Error, cauſa qua ſaprs. 
The Inditment muſt be contra formam Statuti, c,,,,. fone 


| if they will proceed upon the Stature of 23 H.6.id. man 5:ar. 


ibid, The Court were doubtful, if chis Statute 23 x: 6. 
extends to Extortions, unleſs taken upon Arreſt. 
AndJudgment was reverſed. 

The Sheriffs Bayliffs were indied at the tndiamene 
Quarter Seflions for Extortion, Fones 379. The at Quarter 
King again} Lamfern, 6:1hons. 

An informer on Conviction of a Priſoner for Informa. 
Extortion, or other Penal Law, may have the _—— 
third pare of the Fine, according to the Kings 4. 1 * 
privy Seal for that purpoſe. And he had fo of 
100, ſet on a Bayliff for 3 }. taken for Exe- 
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onten dons to his perſon, 1 Keb. 357. and pag. 
487. | 

Information was brought againſt the Keeper 
of the Gaol , or Priſon of the Caſtle of Maid- 
fone, for Extortion on the Staruge of 23 A 8. 
And it was found by Special Verdia, that there 
is not any Caltle at Maidffone but a Gaol, and 
the Defendant was Gaoler there. Per Curiam, 
Judgment pro Querente, 2 Rolls Abr. 2.11. Goodwin 
and May. 
In 2 Brow»l. 283. The Sheriff was commitr- 
w to the Fleer for taking Ulegal Fees, 2 Brow, 
283. 

FA Serjeant of Londen was committed in Execu. 


Cagin-"” tion for a Fine in Extorting Fees on an Arreſt, 
taking il- and a third part was allatted to the Proſecutor. 
gal Fees. His V Vile perticioned the Court to mitigate the 
Mitigaticn Fine, but they could not, 3 Keb. 328. the King 
of Fi.c. and VVelſon. 


The Sheriff of Suffolk was impriſoned for tak- 
ing a Guinea, there being only 2 s. due to him, 
and he retorned two Guimeas to the Plaimeiff, be- 
ing. double of what he had taken, on the 3 Ed, 
1. cap. 26, and {o he was diſcharged, 3 Keb.7 14. 
Butlers Cals. | | 


Aſſumpſit and Conſideration about paying Fees, whet 
is [ball be good or not. 


If a Man aſſume for Money given to. ſerve 
certain Pracels, this is nota good conſideration, 
as being againſt Law. For it is Extortion inthe 
Sheriff to take it, and unlawful for the other to 
give it, H. 10. fac. Boothby and Alpert, 1 Rolls 
Abr.16. Shirley and Parker.Ergo. Cro.kl,654. iz wat 
Law, Stamp and Sullyard. Executor Sues Execu- 
tion. by Elggit, and-B. an Eſtranger 8s a friend 

| to 
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to the Executor, in conſideration that the Sheriff 
will Execute the ſaid Elegir preſently, and of 6 9. 
paid him by the Sheriff umesy to pay 60 /. 
to him 3; whereupon the Sheriff Executes the 
VVrit. This Conſideration is againſt Law ; for 
the Sheriff ought to do his *Duty _ without 
reward; and this 601. is not any diſcharge of 
Sheriffs Fees, due by the Statute being given by 
a Stranger, and not expreſt for them, 1 Roll. Ab. Þy « Strar= 
16. Bird and Cape, and tho' it was alledged, that 8 
this Sum promiſed him is no more than what 
the Statute of 29 Els. allows him to rake for 
his Fees; yet that helps not the Caſe, for tht 
Statute only excaſerh him for his taking Fees, 
whereas the Common Law did note permit him 
to take any thing for the executing VVrits. And 
the giving of 6 d. is no ſbfficient Conſideration 
being joyned with the other that is unlawful, 
Cro. Fac. 103. Meſme Caſe. 

A.is Outlaw'd at che Suit of B. for Debt, and 
B, Aﬀames in Confkderation , that C. an Eſtran- 1, congde. 
ger will Arceft 4. upon a Cap. Utlag?, that he ration thac 
will pay him 40s. This is no good Conſfidera- © a» E- 
tion, altho* he thews in his Declaration that he 5108, 
was after made a Special Bayliff to the Sheriff, , pan. 
to Arreſt him by a VVarrane dizeed to him. 
This is Extortion, and the Sheriff by ſach means 
may extort great ſums for doing his Office : 
And the Bayliff is the Officer of the Sheriff and 
his Servant, 1 Rell. Abr.ib. Faldoe and Salter Fones, 
65. Meſme Caſe, Latch 54. Meſme Cale.But ifa Pro-, $,anger 
miſe be made to a meer Stranger to goto the She- to procure 
riff, and procure him to Arreſt S.F. this is a good the Sheriff 
Conſideration; fo if one pray me to go with ** 2velt 7. 
the Sheriff to Aflift him, in making Executi-* 18% 
on, and Pfomiſeth me, &c. its good. 
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CHAP. XXXIL 


Bonds, or Covenant between the High-ſheriff and 

- Under-ſberiff, or other Officers. What ſhall be good 
in Law, or not : And when ſaid to be forfeited, er 
not. | | 


Bonds, Covenants,&«c. 


Difference  F the Under-ſheriff Covenant with his High- 
- - conthyy ſheriff, to ſave him harmleſs from all Fines 
*nd 2 and Amerciaments for any Eſcape; and Cove- 
Bond, nants alſo, That he will not execute any Writ 
; of Execution above the Sum of 20 1. without 
Warrant from the High-ſheriff: This laſt Cove- 
nant is againſt Law, and void ; yet, the other is 
good, (but a Bond in fuch caſe is void in all.) 
For by the Statute of 27 Eliz. c. 12. the Under- 
ſheriff takes Oath to execute all Proceſs, Hob. 15. 
Norton and Sims, 2, Roll. Abridgm. Jo. me(me 
Caſe. . | 
Vide ſupra tit, Under-ſberiff. 


Toſave The Keeper of Ludgate gives Bond to the 
Sheriff Sheritts of London , That he ſhould ſafely keep 
harmlcts the Priſoners committed to his Charge , and 
ow ' ſhould fave the Sheriff harmleſs from all Eſcapes, 
% The Bond is good. © (Quzre as ta the laſt part.) 
— _ Cro.E1,4.66. Hettor and Gennet. 
eo 5 'But it is not forfeited by Eſcape of one taken 
void, bo- by a Capias Utlagat) in Debt; becauſe the Capias 
cauſe Untlagat? was awarded the 25th of Eliz. and was 
Reroned Retornable the 35th'of Eliz. and ſo meerly voig. 
1.70% For every Capias ought to be Retornablle che 
was Cnſuing Term; becauſe of the miſchief thacr 
awarded. otherwiſe might befal the Priſoner to = kept 
-1-. Fg j always 
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always in Priſon, and he might well ler him at 
Large, 21. H.7.16. 8 Ed.g. 4 Dyer 175- 
ho' peradventure this Arreſt, by force of 
this Proceſs, is excuſable in Falſe Impriſonmene 
by the Sheriff, yet clearly its no lawful Impriſon- 
ment ; and as to the prejudice or benefit of a 
Stranger, he ſhall never be ſaid co bea Priſoner, 
14 H.8.16. 11 4.4.36. 


Debt on Bond to perform Covenants; which Defendane 
was, That the Defendant ſhould not let at Large 2** *9 lerac 
any Priſoner arreſted, without the Sherifts War- __ —_ 
rant. The Plaintiff ſhews, the Defendant had ,;,.nea 
leet ſuch a Priſoner at Large at Weſtminſter, &c. in Debe, 
it is good without ſhewing the time and place Need nor 
of the Arreſt. For the Eſcape is the Material bv the 
part of the Covenant, and the manner of the \1M* nd 
Arreſt is not in Queſtion, and whether he were EO 
legally taken or impriſoned, was not material, re@. 
when he was ſuftered to go at Large, Siderfin 
p-30. Fenkm's Cale. 


The Condition -of the Bond was , Whereas For s 
S. wes Sheriff of Sarrey, and made 7. Bayliff of Bayliff of 
the Hundred of B. Now if he ſhould execute ** Hun- 
his Office , &c. and make true Retorn of all |” 
Writs direted to him, then, &c. Defendant georn of 
pleads on Oyer particularly , performance to all, all his 
Plaintiff Replies, Proceſs was directed to him, to Writs: 
levy Ifſues on F. S. and that he made his War. P!eading. 
rant to 7, to Execute the ſame, which Warrant 
he did not Retorn. 

On Demurrer, Judgment was againſt the 
Plaintiff ; becauſe he did not ſhew that the Iſſues 
were to be Levied in the Hundred of B. For 
tho' the words are general , to make Retorn of 
all Warrants directed to him, yet it was to be 
underſtood of fuch only as were to be Executed 
| in 
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in his own Hundred , of which he was Bayliff, 
Allen p.1 5. Slaughter and Day, 2 Sand. 414, 415. 
me/me Caſe cited there. 


Debt on Bond by Under-ſheriff, to defray the 
Expence of the High-ſheriff 5 and Performance 
pleaded. Plaintiff Replies , F. S. recovered in 
Charges in carrying the Priſoner from Cbhelm/- 
ford to London, not ſhewing it was done by virtue 
of Habeas corpur, Defendant Rejoyns, This was 
by private Agreement. Plaintiff Demurs, becauſe 
it was not Concluded to the Country. Per Cur?, 
There muft be a Compulſion ſhewed by Habeas 
corpxs to the Sheriff of Eſſex, without which he 
cannot deliver him over to another Sheriff; and 
then there is an Allowance upon the Account in 
the Exchequer, in caſe of Tranſporting , being 
Signed by the Judges. And the Court gave leave 
to Diſcontinue, 3 Keb.44.8 Lewen and Alltock. 


As to the Form of the Indentures and Cove- 
nants between the High-ſheriff and Under- 
ſheriff, vide Dalton, Greenwood of Courts, and 
foveral other Prefidenr Books. 
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C'H A P. XXXII. 
Of Sheriffs Accompes. 


S for the Pericds of Time wherein the 
manner of the Sheriffs Accompting to 
the King have been altered by Atts of Parlia- 
ment and PraQtice , you may peruſe a Learned 
Treatiſe of the late Lord Chief Juſtice Hales 
touching Sheriffs Accompts. You find there 
how the King's Farms were anciently Anſwered 
by the Sheriffs, and the manner of the Colle&- 
ing of the Kings Revenues of the County. 


Now that which was Firm: Comitatw , were 
the Vicowntiel Rents, and they came under various 
denominations , (viz.) Blanch-Rents,  Albo firme 
Preſtatio pro pulchre placitando , Viſus Frankpledg”, 
Redditus ad Turnum , Certum Lete; and theſe 
were in time contracted ro a fort of Annual 
Revenues. 

And the uncertain Annual Revenue was called 
Proficuum Comitatus, which in ancient Times was 
conſiderable, when moſt Law-Suits were Tranf: 
acted in Counties and in Hundred Courts , 
Fines, Iſſues and Amerciaments in thoſe Courts ; 
_ in thoſe elder Times they were conlide- 
rable. ; 

The Farm. of the Bailywick of one County 
was let at 1007. per Annum temp. H. 3. but by 
Stat. 27 H.6.c.10. the Sheriff is ceſtrained from 
Letting his Bailywick to Farm. 

Burt theſe were formerly, and now are an- 
ſwered at two Terms in che year, Aichaelmaſ; 
and Eaſter, and are called profere Vicecomitis, or 
Sheriffs protters. But it is as it were a Mock- 
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payment (now being ſo inconſiderable, moſt 
Cauſes being tryed in Superiour Courts) for upon 
Account he generally has all his Proffers paid 
and allowed to him again. 

Vide *1e Statute of 4 H.5.2. & 34 H.8.c.16. 


Since the Statute of 34. HH 8. c. 16. the Sheriffs 
mighe diſcharge themſelves of the Caſual 
Charges, or Annual uncertain Charges and moſt 
ordinarily after this Starure-Gitf Tilcharge them- 
ſelves of the entire Firma de proficus Comitatus ; 
and they aſcertained to the Court , that there 
were no ſuch profits beyond the charge in col- 
leting them, or that the charge of keeping the 
County Court, the Tourn and Hundred Courts, 
which were the things that made up the Firma 
de proficus lurmounted the benefit: And this 
Making appear, was no other than the Oath of 
or Sheriff, and the Statute gives him that be» 
nehir. 

Yet tho” the Sheriffs did uſe to diſcharge them- 
ſelves by their Oaths of the entire Ferme de pro- 
ficuis Comitatus , and of a great part of the V;- 
countiels 3 yet till Anno Dem. 1650. theſe entire 
Farms were conſtantly written out in Charge to 
tho Sheriff upon the Summons of the Pipe, 
eho? it was but a piece of Formality. | 

But now the Firme de proficuo Comivat' is 
wholly put out of the Charge of the ſummons 
of the Pipe, by an Order made in the Exchequer 
1550, which is followed to this day.. * 


By the At in Car.2. Entituled , An A for 
the preventing the unneceſſar; delays of Sheriffs in 
paſſing their Ace:unts.. No Sheritt ſhall be charged 
in Account to anſwer any illeviable Seifure,Farm, 
Rent or Debt, or other thing, which was not 
writ in Proceſs to him or them to be levied, 

| wherein 
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wherein the perſons of whom, or the Lands or 
Tenements out of which, together with the 
Cauſe for which the ſame ſhall be fo levied, ſhall 
be plainly and particulaaly expreſſed ; bur ſhall 
be thereof wholly diſcharged, wichone Petition, 
Plea, or other trouble or charge whatſoever. 

If the Sheriff ſhall ſeiſe the Goods of one that 
is Outlawed, &c. and does not accompt for the 
ſame, the Owner of the Goods may have Aion 
of Treſpaſs upon ſuch Seilure; and ſhall recover 
the Goods, or the value thereof in Damages. 
For the Sheriff muſt plead that he has accounted 
for them ; otherwiſe he ſhall be a Treſpaſlor «b 
initio. 


Note, The Sheriff is Accountable in reſpe& 

of his Office; but if he be made ſine Com- 

to, he has by this the Profics co his own 
uſe, 1 Roll.Rep.183. 


ON. inthe Exchequer makes the Sheriff Debtor 


to the King, and the Debtor himfelf Debtor to 
the Sheriff, Hob.2.06.Sprake and Richard's Caſe. 
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CHAP. XXXIV. 


Of Coroners. How the Coroners muit be choſen ; 
and the Credit the Law gives to them ;, and bow 
when they ſhall be diſcharged. The Demeinuurs 
as to Outlawries, Coroners Inqueft. 


Of Coroners,&c. 


He Office of Coroner ever was, and yet is 
2 Rep.41 Eligible in full County by the Freeholders, 
Greuh's by the Kings Writ De Coronatore Eligend). And fo 
Caſe. was theSheriff in former times Eligible, and the 
5 Rep. Sheriff waschoſen by Writ dir tothe Coro- 
Gne,45. . The Coroner, becauſe he is Eleted by the 
Wroes Freeholders of the County by Writ, and retorn- 
Caſe. edof Record in the Chancery , albeit the King 
9 Rep. 31. dieth, remaineth. 
$1r4:,04% Now ſeeing the Coroners are Elefted by the 
7 Wreck, County, if hoy be inſufficient and not able to 
10 Rep, anſwer ſuch Fines and other Duties , in reſpe&t 
Denband, of their Office, the Country as their Superiour 
Se.28E4.3. ſhall anſwer for the ſame. 
— If a Certiorari be direed to the Sheriff only 
rid. 4 Inſt, 1 Caſe of Appeal, or Indidtment of Death , it is 
251.Mag, not fufficient to remove the Caule; for the Co- 
Ch.n7.cap. roner is Judge of the Cauſe, and not the Sheriff ; 
W.1.c-1%. only the Sheriffs haye Counter Rolls with the . 
oo icſuper Coroners. | 
-- og k H.7.c.1. gives to the Coroner a Fee of 13 s. 
F upon the View of the Body, and of the 
oods of the Murderers: Bur nothing on ,Mil- 


adventure, 1 H.8.c.5. & W.1.c.10. 
Corpner 


4 Rep. 41. 
Hey 
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Coroner is an Officer for the Kipg ; but he is 
not an Officer when he comes between the par- 
ties ; and the Courg will noc ſuffer Examination 
_ the Teſtimony may be wivd voce,2, Rol. Rep. 


461: 

Altho? the Coroner takes Examination, yet in 
the Caſe of the King it is at the diſcretion of the 
Judges, if he will allow them or take them vivs 


Voce 2 Roll. 


t the Verge by himklf raght Eoquire of Mar 
0 Verge by himſelf might Enquire - 
der: But becauſe the King*s Court often remo- 
ved into another County , by reaſan whereof, 
no Enquiry could be made , that Statute was 
made to remedy it, and one perſon, may be 
Coroner of the King's Houſbold and Coroner 
of the County ; and yet they are two Coroners, 
&C. Quando duo jure conchrruntz fc. 2 Leon.p.160. 
Borow and Holcroft. 


Where Proceſs ſhall be awarded to the Coroners, 


or nor, 


When the Sheriff is Plaintiff in 'ARion of 
Waſte, Ele&ion; ſhall go co. the Coraners , 
Hob.85, 

Vide Plowd. Wimbiſh-and Willoughby. 


VV here VVrits ſuall be direfied to the Coroners, and. . 


where not. 


A. Sheriffs Bond for Appearance is ſued; the 
Writ upon it ought. to be directed to the Coro- 
ner, becauſe the Bond. is to; be ſued: in the She- 


ritts Name, Pra. Reg, o 
pon 


4j1 
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Upon a Yenire fac awarded to Coroners, and 
two Coroners Retorn this, 'and two Coroners 
Retorn the Diſtringas , where at the time of. the 
Recorn there- were four Coroners; this is not 
good, becauſe all the Coroners ought to make the 
Retorn and joyn in it, they being Miniſters and 


* not Judges, Hob. Rep. Lamb and Wit(man. 


This Caſe is Reported by Cro.F xc. 383. (in the 
Exchequer-Chamber.) The Vewire face being 
awarded to the Coroners, was Retorned by T. B. 
and T.R. Coroners; whereas at the time of the 
Writ awarded and retorned there were twoother 
Coroners, (viz.) YV.S. and T. P. and the Retorn 
ought to have been in the ' Name of che four 
Coroners, 

Per Cur.1c's not Error; 

I. Becauſe it ought to have been taken by way 
of Challenge at the time of the Trial; and for- 
aſmuch as he hath not challenged it; he ſhall not 
now aſſign it for Error. 

2. Admitting it were Error aflignable at Com- 
mon Law, yet now (being after Verdi&) is aided 
by the Statate , which aids- MiF-Retorns and 
Inſufficient Retorns, and this is but a Mil- 
Retorn, | 

Upon the Yerire fac. Retorned by Coroners, 
their Names were writ A. & B. Coronatores , and 
upon the Hab* corpora the Names of A. and B. 
were written., but not -the Name of Coroners. 
Per Cur. It's no Error : But if their Names ought 
to, have been here, then it is not aided per Srat. 
32 H.8. nor-18 Eliz. Cro, Eliz. 503: Seroggs's 
Caſe. ; 

Where a Jury is Retorned by a Coroner, 
where it ought to be by the Sheriff, & 4 conwerſo, 
this is not redrefled by the Statute Anno 32H. 8. 
i8 Eliz, (Videths late Srar.) EL 

rt 
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Writ of Covenant was direted'ts:the Coronters 
of Chefer, with a: claim at the-end: of the Writ 
Ouia pred? F. D. miles eft Vicecomes Comit. Ceſftria: 
fiat Executio breus pred. per Corowatores ita qd, 
Vicecomes: {6 non intromittat.' Per Cun, If: the Writ 
be- direted. to-the Sheriff and: he is Party- ir is, 
good to, avoid 'the doubr to take a Writ to the: 
Caroners: For it the Defendanr appears and 
accepts thereof, and comes in ad: levies the 
Fine. he-ſhall never afcer allign-it for Error, Cro; 
Can. Done and Smith. | | | 
If a VVric be direfted to the Coroners, if Where and. 
there be three they. ought all: to' execute this what mate 
VVarrant, forthe ſame is to- be executed accor- #75 done | 
ding tothe dire&ion. And» by: Coke the” diffy. Vf et 
enc2-is, If: it be: m judiciat mazeers any'two of rn, 
them may do:it, if in miniſterial; all are- to do where therd 
it,, 3 Bulſ.77,78. Phelps and.VFinchoomb. ſo Hob. - og 


P- 70. be 
The Plaintilf. for the expeditions» of his Tryal, _ _ 


ſurmiſed that he was Servant to the Sheriff of, x. ,:, 
Cornal, where' the: Action was brought, and 45, 46,47: 
prayed 2a Yenire. to the Covoners: And the De- 5 Rep. 
fendant non dedixit. Per Cur. Porafrauch, as if che" Caſt 
Sheritt had: retorned this Pannel, ir had been a oy = 
good Cauſe: to; quaſh the Array for favour, that” * 
the-Plaintf to avoid that delay might well ſhew- 
it,, and: have: Proceſs. to the- Coroners-; and' the” | 
rather, for that this is a judicial V Vrit, Plow. 74. 5 
Cro. Eliz. 581. Cham. and Mathew. (o in Eje&-/ 
ment ver; 4 who! Pleatl zo: call if the Plainnff 
ſuggeſt, chat the: Sheriff is of Aﬀiniry to- one of 
the Defendants, ſhewing how ; and upon -this 
prays a Fenire fac to the Coroners, and the De- Be a great 
tendant denies it not, and the Yenire fac” 15 as delay 2 
warded to the Coroners; Its well awarded : Ear m_ 
tho? none of the Detendants may challeng EEOS 
Array, for that the Sheriff is of Aﬀfinity withg,, 

F t one 
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one of the Defendants; yet the Plaintiff ought af 
the Tryal either.challeng the Array and ſo de- 
lay himſelf, or he ought not to Try this during 
the time that he is Sheriff, which he would. If the 
Sheriff levy a Fine , the VVrit of Covenant 
muſt be dire&ed to the Coroners, 1 Roll. Ab.797. 
Done and Simthart, Cro. Car. 4.16. \Meſme Cale, 
Fones p.343+ Meſme Caſe and this Clauſe was in 
the end of the VVrit, quia pred. Fohannes Done 
miles eft Vicecomes Comit. Ceftrie fiat Execut, brevis 
pred. per Coronatores ita qd. Vicecomes non ſe intro- 
mittat. by | 
In a thing which concerns the Sheriff, and 
his Intereſt, Yenjre fac. ought to be awarded to 
the Coroners, Cro. Fac. 55 1. Loader and Samuel. 
The Sheriff who was Leſſor to the Plaintiff 
was Maſter to one of the Coronersin Eje&ment ; 
the-canſe was alledged and confeſſed, and Ye 
mire fac? illued to the Coroners ita 94. the Ser- 
_ ſhould not intermeddle, Moor 625. no. 
F Retorn of a Yenire by threeCoroners, where 
are four, its Error at Common Law, but holpen 
by theStatute, Hob. p. 70. 
Venire fac was awarded to the Sheriff, which 
was quaſht for favour of the Under-ſheriff, who 
retorns the Pannel and a new Yenire fac award- 
ed to the Sheriff irs qd* /e Under-ſheriff ne ſe in- 
rromittat. Its no Error, tho? it be not direqed to- 
the Coroners, x Roll. Rep. 272. Walters Caſe. 
Venire fac not to be awarded to the Coroner, 
till there be a defaulc in the Sheriff, x Rolls Rep. 
64. . 
, _ Y fac? may be awarded, if the firſt be 
quaſhe for fayour in the Under-ſheriff, x Rolls 
Rep. 272. 


The 
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Chap.34: Of the Office of Coroners. 


The Authority of a Coroner , and of what 


things he may enquire, &c, and the Order 
of fuch Enquiry, and of what not, 4 Rep. 4r. 


Walkers Caſe, Heydon 4.5. Vanxe's Cale, and Wig'r 


Caſe, 5 Rep. 109. Foxly's Caſe, 

The Coroner may on Eſftrepment provide 
agaitſt Waſt by takirig the Poſſe Comis, Hub. $5. 
in Waſt brought by the Sherift, Earl of Cumber- 
land verſe. Counteſs Dow ager. | 

As the Sheriff in his Tourn may enquire of all 
Felonies by the Common Law; ſaving the death 
of a Man; ſo the Coroner can enquire of ne. 
Felony, but of 'the death of a Man, and that 
ſuper viſum Corporis, He (hall allo enquire of the 
Eſcape of theMurderer,of Treaſ/ureTrove,Drodandc,, 
and Wreks of the Sea. He ought todeliver the 
Inquiſition of death taken by bim at the nexc 
Gaol delivery , or certifie the ſame into B. R: 
He hath power to bind over Witneſſesto the next 
Gaol delivery in that County: Beſides the Judi- 
cial place, he hath Office miniſterial as a She- 
riff, viz. when there is a juſt exception taken to 
the Sheritfs, judicial Proceſs ſhall be awarded to 
the Coroner to execute the Kings Writs. | 

The Sherif put in his Challeng to have a 7e- 
mire fac? to the Coroners, becauſe the Sheriff 
was his Maſter, atid concludes nor & i//int fayor- 
able. Yet its good, Moor, p.47 0. xo. $5 3. | 

The Parties being at Ifſug a Venire fac. was 
awarded to the Sheriff, and afterwards upon En- 
try quod wittcomes non miſit berwe, a Venire fas 
was prayed and awarded to the Sherift , che 
Plaintiff had admitted him to be a perſon quay 
lified to make the Retorn. Bur per Cur', Becauſe 
that being awarded upon the _ Roll is buz as a 
Continuance, and there was not any Venire fac: 
taken torth, and its but matter of Form to-make 
ſuch a Continuance, Ic = held well enough; 

Flt z Ceo, 
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Cro. Lo 35. Willoughby and Egerton, Cro. El. $53; 
Cro. Tac. 35. 
Upon Challeng to the Sheriff a Yenire fac. was 
awarded to the Coroners and retorned, and at 
the Nif. Prius, a Tales granted by the new She- 
riff, its Error, Mo. p. 4356. n. 482. Morgan and 
Wye, it was held a manifeſt Error, Co. El. 894. 
Corn and Paſlow, and not aided by the Statute 
of Miſconveyance of Proceſs : For its a Mif- 
tryal. 

Procefs once dire&ed to the Coroners, ſhall 
never after in the ſame Cauſe be dire&ted to the 
Sheriff, tho' the fame Sheriff which firſt was be 
removed, Mor. 356. n. 42.2. But a Qeavreis mate. 
of this in Hob. 64. Web's Caſe. 


Demeanor of Coroners as to Outlawrys. 


Outlawry was reverſed , becauſe the Names 
of the Coroners was not put to the Judgment, 
1 Rolls Rep. 266. 

In Outlawry the Judgment was Ideo per jus 
dicium A.B.&c. Coronar. Utlegat ef, and faith not 
CoroniaP® Comit? praed?, and for this the Outlawry 
reverſed, 2 RoHls Rep. 82. 

Coroners are Judges in Outlawries in County, 
Courts, 4 Rep. 52. Mzuton Caſe, 9 Rep. 119, 
Lord Sanchar's Cale. 

The Starute of 4 Ed. 1. de Officio Coronators, 
provides thar ſuch Inqueſt ſhall be wi{larum proxim 
adjacent. Per Cur. itsnot requiſite to ſhew they are 
the next Vills, ir ſhall be intended if the con- 
trary appear nor. Ar the Common Law it is vil- 
larum adjacent. and this Stature hath no negative 
words, and fo the Tryal at Common Law re- 
mains, 2 Siderfin 14.4. Barclay's Cale. 


Where 
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Where a Man ſhall not have Averment againſt 
what the Coroner affirms upon his Examina- 


tion. 

The Conrt agreed a melius inquirend. after an 
Office poſt mortem which is originally to the She- 
riff. Bur after an Inqueſt of a Coroner ſuper vi- 
ſum Corporis, &c. that he died of a Megrim, no 
melius inquirend” can go, the Original not being 


before the Sheriff, eſpecially noe until the In- * 


queſt be quaſht, And there its but ad informend” 
Cenſcientians Traverlable, as Barclays Caſe, who 
drowned himſelf, and the Coroner refuſed to 
hear the Kings Witneſs; and thus in caſe of 
miſcarriage and quaſhing the former Inqueſt, 
they will t a new one, I Keb. 859 the 
King agaialt S:av/ack. 


Coroners Inqueſt, 


A flight found by the Coroners Inqueſt is fi- 
nal as to Forfeiture of Goods, and cannot be 
tryed again, Hob. p. 318. 
 {f one is killed 1n a Village, and the Coroners 
make no Inqueſt, the Village muſt be amerced, 
1 Keb.2.78. Lord Buckburſt, and if there were an 
Iaqueſt, ic gauſt be retorned per Certiorari ; the 
Coroner is to Retorn his Inquiſition, at the next 
Gaol delivery,and becauſe he did not, the Court 
Diſcharged him, and ſet 100 /. upon his Head, 
they having found ic Murder, 280. . 

' The Coraner ought to fit upon the Body of 
every Priſqner thac dies in Priſon , 3 Infli, 


2,91, 
y Where the Body of a Felo Je ſe cannot be 
found , & trait dewant les Coroners , his Goods 
[hall be Forfeit and found before the Juſtices 
of Peace, 1 Roll. Rep. 272. | 
Ff 3 Mclius 
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Melixs Inquirend* upon the death of a Man di- 
refed ro the Coroner and not to the Sheriff, 
becauie none but Coroners can enquire ſuper 
wiſurm Corporis. But for the Miſdemeanor of the 
Sheriff, it may be quaſht and a new one granted; 
the Coroner muſt cake the Evidence in Writing, 
and muſt bring his Examination into Court up- 
on occaſion, Med. Rep. p. $2. 

Proceſs may be awarded againſt a Coroner, 
ro come in to mend the Inquiſition, or may be 
ſerved with a Rule to attend to amend matters of 
Form , bur not matterr of ſubſtance , as the 
Inqueſt found G. Felonice ſeipſum ſubmerſ. fuit, but 
{aich not he caſt himſelf into the Water. But Felo+ 
wice ſubmerſus is the' Subſtance , Siderfin p. 209. 
the King and Glover, 225. ver. King and Harriſon, 
Inquiſition before a Coroner, without laying 
Legal. homin. Villar. - prox adjacent. but Legal. 
homin” Paroch. de A. yet good. 

' Commiſiion to the Sherift (in the nature of a 
Mielms Inquirendum) to enquire of the death of 
2 Man when it had been tound' before the Co- 
roner before is againſt the Statute of 2.$ E4. 4. 9. 
Bue there are divers Preſidents fince that Sta- 
tute of ſuch Commiſſions awarded. | | 

* The Court was moved for a Melius Inquiren- 
dum) to be directed to the Coroner of N. to 
enquire what Goods T. Felo de ſe died poſſeſt of, 
becauſe the Inquifiton retorned did only find the 


Goods he was poſlleſt of in Lenden. Per Ghn,Take 


jit,but if muſt be direed to the Sheriff, becaule the 
Coroner has done his Office already, Stiles 461, 
Blackwell's Caſe, and ſo was Tomes Cale. | 
* The Coroner may find ſuch a Nuſance as oc- 
caſrons the Yeath of a Man. Allen.p.51. and the 


Townſhip ſhall be amerced thereupon,as a breach 


in a Bridge whereby a Man falls into a River and 
was drowned, as ant wo, oY 
Coro» © » __ How 
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How a Coroner ſhall be diſcharged of his 
Office, and what ſhall be a ſufficient Cauſe to 
diſcharge him,or not, vide 5 Rep.5 7. Specor's Caſe, 
8 ” 26% Greily*s Cale, 9g Rep. Sir George ReqnelPs 
Ca wa 


The Mayor is Coroner in the City of London, 
4 Inſt.250. 

But He doth not pronounce Judgment upon 
Outlawry; but the Recorder, $ Rep. Cry of 

The Authority and Credit the Law gives to 
the Rolls and Records of the Coroner , wide 


ſupra. 
Retorns upon a Capias in Proceſs. 


Irtute iftius Brevs cept ]. W. infraſcriptum 

cuſus corpus coram Fuſtic? infraſcrigt? ad diem 

&* locum interius comtent* babeo parat* prout breve 
ifud exigit & requirit;&c. Lib.Intr.109.c. 


|) yer py non eft invent in balliva mea, 
. quoad cap* ].F. infranow' mandavi ].S. ballivo 
Libert® de F. + => gry retorn” habet omnium Brew 
& CNY em cui executis iſtins brevis totalit 
pertinet faciend" extra quam Libertatems nulla gxecut” 
iſtius brevis inde per me fieri poteſs , qui quidim bal- 
livus mibi ſic reſpondit quod cepit corpus pred” J. F. 
cujus Corpus prad” R.S. coram Fuiticiar dom” Regs 
infraſcript* ad diem & locum infra content? babebit, 
Vel ſic, qui quidem ballivus null mihi dedit reſponſ. 
Lib.latr.ibid, | 


Vas iftim brevs A. B. infraſcript' captus eſt 
per corpus ſuum & in (tali Priſona) ſive Gals 
adeo Languidus detent” quod corpus ejus ad diem & 
locum interius contem? habere non coffers ab[q ; mortss 


periculo, 
Ff 4 Varrge 
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p< Defendentes) in.ifto brevi (pecificat* idem R. Ft 
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T Irtute iſtias brevis Certifico,quod poſtquam iſtud 
of in Wit revs fuit ad els V.T. wr 


alii infranominas? protulerunt mibi breve dom' Regis 
de ſuprrſed. qued'buic brevi eft canſus* virtare cuſus 
ſuperſed. emnino, 


Theſes Writs uſually are Retorned by the |} 
—_— themſelves, by the conſent of the 
Sheri 


Nots, Upon a Capias ad reſpond. Tard? is no 
good Retorn. 
Retorn*-ſur Capias ad ſatisfaciend?. 
F Irtuteiſtins brevis. mibi- dire” cept corpus mfra- 
nommat” A.B, 'cujus quidem corpus coram Fu- 
tic infraſcript (wel coram dom” Rege) ad diem & 
Jocum infracontem” parai? haheo ſatufaciend' infru- 


nominat C.D. de debito & damnis infraſpecifics | 
prout interius mb; Pracipitur, Lib Intc.109. | 


Nil, ibid. 

Quod captus ef per praccept” dom? Reg ir 

Quod capius eft ſuper Recogn® fait in Camellat', 
- Quod oft in Priſons yer Cap. ad fat. en Der, 


 Noneſt inventus. , | 
| 


Quod 


E DES 
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Uod ante adventum brevis iſtius pref? R. D. 
 -captus fuit, Oc. & in priſona, &c. detentus 
wirtute cujuſdam querelz werſ. ipſum per nomen RD. 


in placito' debiti ſuper demand 201. in Curia, Oc, 


ad ſeam }.G. levat. 


Retorn? de Levari fac?. 


Irtute brevis iſtius cepi in manus dom? Regis 

quoddam hoſpitium cum tribus Shopis (in tali 

loco) ipſjus ]. T. mfraſcript” que valem per annum 

ultra repriſas 101. Et qued pradiff beſpitium cum 

Shopis 'preed* ſalve cuſtod” donec aliud a wobis inde 
habeo in mandatum. 


Retomn of Liberate. 
Irtute iHtius brevis (tali die & anno) liberavi 
L. S. infranominat' manerium infraſpec” cum 
prat' tenend. fibs & aſſignat? ſuis ut liberum tenemen- 
Tum ſuum quouſque fibi de debito infraſcript” una cum 
mnis miſis &* expenſis que in hac parte rationa- 
bil” ſuſtinuit plenar” ſatisfa# fuerit prout iflud 
breve exigit & requirit, Lib:lncr.598. 
Retorn of a Premwnire, vid.Dalt.c.70. 
Retorw? de Recogn” extra Canc. Dalt.c.8 1, 
Retorn? de Supplicavit, id. ibid. 


ents of Retorns extras Scaccarium , vide 
alt-6.82. W. Wilkinſon. 


The 
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The Form of a Bond for Appearance. 


Ne univerſi per preſentes nos A. B. de C. 


in Com. Warw. gen E.F. de L.&c, & H.T. 
de, Ofc. teneri & firmit, obligari A. B, Mil. Vic. 
Com. pradift. in quadragint. libris bone & legals 
monete,oc. foluend. eidem Vicecomiti aut ſuo certo 
Attornat';&c. (as in other double Bonds.) 


nditio iſtius Obligations taiis eſt, Quod 

fi ſupra Obligatus A. B. compareat 
perſonalit coram dom" Rege (or , coram Ju- 
ſticiariis dow Regis) apud Welt (@ die 
Paſchz in quindecim dies) ad reſpond. K.W. 
de placito debiti (tranſgreſſ. ac etiam billz, 
ec. detentionis,&c.) [as in the Writ] quod 
runc praſens Oblig atio vacus & pro nulla ba- 
beatur , alioquin in ſuo robore permanere & 
Tigere, « 


A Conditien to paſs an Account,to procure @ Diſcharge 
for & Sheriff. 


He Condition of, &c. That if the aboveo 
bounden T.F. his Heirs, Executors and Ad- 
miiſtrators, do make a true and perte& Account 
of and far the above-named T. T. his Heirs and 
Executors, in the Exchequer of our Sovereign 
Lord the King, of, for and upon all lfſues, 
Charges, Sum and Sums , which dbe'or ſhall be 
charged or demanded, of or upon the faid T. as 
late Sheriff of the ſaid County; and do get and 
procure a ſufficient. Quietas. eff thereof for the 
ſaid T. T. his Heirs and Execurors. And more- 
over, do well and truly diſcharge, fave and keep 
harmleſs 


Oo ys 
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harmleſs the ſaid 7. T. his Heirs, &c. againſt our 
faid Sovereign Lord the King, his Heirs and 
Succeſſors, and all other perion and perſons 
of, for and concerning the ſaid Office of Sheriff, 
_ all the Receipts and Charges thereof; That 
then,&c. 


A Condition for a Bayliff of an Hundred to 


| enter into to the Sheriff , vid. Preſidents in Dalt. 


6115+ 


A Condition for a Gaoler to enter into,for the 
ſafo keeping of his Priſoner, vid.Dal.. ibid. 
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Juſtification by Proceſs out of an Inferior Court 
of Record, how to be pleaded 364. 


Retorns from inferiour Courts, vid. Retorn 
County : When che Kingdom divided into 


Counties 2 
Nitatio Nominis. Viſcounts of two ſorts, and the 
Original 2,3 
County Court incident to the Office of Sheriff, 
the Style of it, who are Judges 53 
Juriſdition of it, 54 
As to the Summs it holds Plea of 55 
As tothe time ibid. 
' As to the place 96 
The Proceſs in the County Court ibid. 
Of the County Clark 58 
Colore Officij how to be taken 194 
Challenge. The ſeveral forts 184 


Whats a good Cauſe of Challeng or not 185 
Difference berween a Covenant and a Bond 

Covenants entred in to the Sherilt 4.24. 
C—_— How choſen and their Demeanor, 


430 
Action on the Caſe : Againſt the Sherift on Ef- 


Capes 382 
Againſt the Sheriff for holding to unreaſonable 
Bail 381 
For imbeſiling an Exigent - _ 
For entring into a Franchiſe or Corporation 
which had Retorna Brevium ibid. 
For not delivering a Super ſedeas to the New 
Sheritt ibid. 
Againſt an Under-ſheritf, for concealing a 
Writ * 363 
Againlit the Sheriffs Deputy for Subſtrating a 
Writ ibid. 
For retufing ſufficient Bail 353 
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For not bringing Mony into Court levied by 
Fieri fac” 333 
' Pro wicount” if the Conuſee ſue an Extent, and re-- 
fuſe a Liberate, to the intent to defraud him 


of his Fees 217 
Vide Retorn, Vade Reſcous 
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Diſcharge 23 

Delivery of Priſoners, and of the Old and New 

Sheriff 21,22 


Delivery of Priſoners, and Writs by the Old 
Sheriff to the New, and how to be made 


ibid. 
Till what time the Old Sheriff or his Officers 
may ac&t 20, 25 


The Form of the Indenture for ſetting over 
Priſoners 24. 
What Ads may or muſt the Old Sheriff do after 


he is diſcharged *, 2.6 
What remedy 2gainft him for a Miſdemeanor in 
his Office after his Office 26 


Of the Sale of Goods on Fieri fac after the Old 
Sheriffs Diſcharge ibid. 
The Form of Pieading, the Removal of one 

Sheriff, and the Ele&ion of another, ibid, 


Sheriffs Deputy 27, 33 
Pleading by him ibid. 
Of Reſcue from him ibid. 
Diſtringas Furatores I67 


Dechration in Action on the Caſe for the She- 
Fraudulent omifſion of Execution of Goods 
219 
The Courſe of Declaring in B. C. 
Declaration on Eſcape or Cap. Utlegat” þ 12,313 
Daclaration in Action on Eſcape, vid. Eſc Wie 
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Where and in what Caſes the Sheriffs Retorn of 
a Devaſtravit ſhall be good, and the late pra- 
ice in Caſes 190 

The Party may Diſcharge himſelf of a Dewa- 
ftavit by Plea, Thae the Sheriff levied the 
Money by Fieri fac* 193 

Sheriffs Demcanor in a Writ of Dower 384 


E, 

5 _ The nature of it as to Land and 

247 
Wanrat hogs may be extended or not 24.8 
Inquiſition on Elegit, when void or not 249 
Where a new Elegit or re-extent may ibid. 
Be or not 254,%56 
Of Capias ad Sat. after an Elegit. 255 


The Sheriff not to deliver a Leaſe at ay 
value than the Jury find ir 
The Sheriff to ſet out the Moieties diſtin 
i101 
On-a ſecond Elegir, the Sheriff can only deliver 
a Moiety of a Moiety ibid. 
The Sheriff co deliver the Moieties, and not the 
Jury 25 
There muſt be an Inquiſition, and the Sheri 
himſelf cannot extend it 255 
Actual pollzthon not to be delivered on Elegie. 
only to enable one to bring Ejed* Firme 251 
The Retorns on Elegit, what are good or not 


252 

The Entry of the Retorn of Elegie on the Roll 
abid, 

Extent by the Bayliif of a Liberty and Inquiti- 
tion by him 253 
Of Elegits and Teſtatums into London, Lancaſhire 
and other Counties 258 


Extent of a Term, wid. Fieri fac” 
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Serjeant at Mace may execute an Elegit. 

Eſcape: Nor co be judged ftrialy 7 

Divetſities of Eſcapes 295 

Whar ſhall be ſaid an Eſcape of a Priſoner out 
-of Execution in Debt or not 297 

On the Sheritfs removing the Priſoner, what fa- 
vour ſhall a mount to an Eſcape or not 298 


Debt lies on Eſcape of the Wife 303} 
Of Eſcapes in reſpe& of the Committitur entred 
| | ibiet: 
Scire fac? on the Eſcape of Bail 304. 
Execution ſerved upon one that is Priſoner for 

Felony and then Eſcape ZOL 


Of Eſcapes as to the Old and New Sheriff 305,306 
What thing or act ſhall excuſe the Sheriff from 


an Eſcapes? 307 
Eſcape on Cap. Utlegat. and the Declaration 
: 212,313,315 
How far Erroneous Proceſs ſhall excuſe an 
Eſcape in the Sheriff or not 308 
Where the Eſcape of one ſhall be the diſcharge 
"- of another or not 311 
Eſcape of one in Joynt Execution J12 
Variance between the Teſte of the Writ, and 
finding by the Jury in Eicape 317 
Laying Execution and Declaration in Eſcapes 
328 

Declaration as to the delivery of the Old Sheriff 
in Eſcape 332 


Declaration on Eſcape in Inferiors Courts, 334 
Where the Sheritt ſhall have an Action againſt 
the Priſoner that eſcaped, and how to declare 
againſt him 337 
Eſcape brought after the Plaintiff in the firſt 
Action acknowledged Satisfaction 339,345 
Information againſt the Sheritf for an Eſcape 
Pleadings on Eſcape: Freſh perfuir 349,341 
Permiſit ire ad Largum 325 
Acknow- 
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Acknowledgment of Satisfaction pleaded 845 
Stat. Limitations pleaded 1d. 


Superſedeas, Protection pleaded <Y 
Nule tiel Record 745 
Of Eſcape being pleaded in Bar| 351 
Eſcape by permiflion no Plea #bid. 
By conſent of the Plaintiff a good Plea, 346 
Bar «by voluntary Eſcape , i as to the Party 
Plaintiff 326 
Diſcharge by the Gaoler, is not a goqd Diſcharge, 
tho' formerly adjudged otherwitle ibid. 
Iſſue, Evidence , Verdi in Eſcape, what good 
or not als 352 
Eſcape brought againſt Baron and Feme 355 
Venue in Eſcape 350 
' D&bt orCaſle againſt the Sheriff for Eſcape out 
of Execution —IIY 
For Eſcape on Mean Proceſs 314 
Who ſhall have Action of Debt on Eſcape, and 


to whom it ſhall be ſaid an Eſcape at Ele- 
Ction 316 
Executor hall have Action on the Caſe 
againſt the Shereiff for Eſcape out of Execu- 
tion , or Mean Proceſs, and how to be 


brought 319 
Ation on the.Caſe , if it lies againſt the Under- 
ſheriff for Eſcape J22 


Where againſt -the Bayliff of a Franchiſe 323 
Not againſt the Sheriff or Gaolers Executors, #6. 
Againlt a Serjeant in London on Mean Proceſs 


324 
Where Eſcape ſhall not be a Diſchargs of Exe- 
cution, but that he may be retaken again or 


not 32 
if one be in Priſon and the Marſhal die, and H. 
Priſoner Eſcape, there is no remedy , but to 
take him again , 325 
If the Prifoner Refcue himſelf, the Party may 
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ſue the Sheriff, or begin de _ upon the 
udgment 327 


Of Eſcape of Felons 


3 
Where Executor on Non-ſuit ſhall not pay coi 
ibid. 
Execution : Where one ſhall be ſaid to be in 
Execution, or not without prayer of the Party 
| 203, 204 
Where the Court may commit in Execution, 
tho' the Record be removed = 205 
How and in what Caſes the Sheriff may break 
open an Houſe to do Execution ibid, 
To what Sheriff of what- place or County ſhall 
Execution be awarded 209 
Execution bythe Sheriffafter a Superſedeas2.42,2 43 


Retorn of a Writ of Elegzt. 492 
F. 

What Fees the Sheriff is to rake 415 

Sheriffs Fees by whom to be paid 417 


Poundage allowed the Sheriff out of a Fine on 
Conviction on Indi&tment of Barretry, levied 
as a Fieri fac, and how, and by whom al- 
lowed - | ibid, 

What ſecurity the Sheriff may take for Fees or 
not | | | ibid. 

What remedy ſhall the Sheriff have for his Fees 
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VVhere and in what Aion the Sheriff att ack 
| take Fees - uid. 

VVhac ſhall be ſaid Extortions in Sheriffs and 
 Gaolers, and how puniſhable © 420 

Conſideration in Aſſumpſit for paying Fees 422 
Fieri fac? what 7 215 
The Form of the Retorn of a |[Fieri fac 227 
Whether a Fieri fac? ona Judgment in the Kings 
-» Bench ſhall go into Wales © ".. "= 
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Property of the Goods not in the Plaintiff before 


Liberate 260 
VVhat Goods, and of whom ſhall be taken in 
Execution by Fieri fac. 261 


What Aion the Sheriff ſhall have for the Torti- 
= taking away of Goods after he has m_ 
them 

* Where and what Remedy againſt che Sheriff for 
the Moniey to the value of the Goods _ 


in Execution 219 
The Sheriff cannot deliver Goods in Satisfation 


of the Debt 221 
Sheriff ſells the Goods of F.S. a —_— 
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Fieri fac. 


What is the Sheriffs beſt way to ſave themſelves 
from ſeiſing and felling the Goods of a 


Stranger in Execution ibid, 
_ the Plaintiff ſhall have a new- Fiers fac. or 
222 


of the Sheriffs ſelling Goods on the Fieri np 
and of the Venditiont exponas » 2323 
What ſhall be a good Retorn of the Sheriff on a 
Fieri fac ornot 225 
The Form of the Retorn of a Fieri fac. 227 
Where it ſhall be inthe Eletion of the Sherif 
' on a Fieri fac. to ſell a Term or deliver it in 
extent 231 
Difference between the extent of a TO = 
Elegit, and a ſale by Fieri fac. 
What is the ſafeſt way for the Sheriff to ſell p 


Term ibid. 
What Term is not extendible 233 
Force : The Sheriffs Office about removing it, 

&c. ibid, 
Fraud not to be intended except it be _—_— 


found 
Freſh perſuic : What ſhall be a ſufficient Freſh 
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be retaken 3414342 
Gaoler makes Freſh perſuit, and before he is 
taken the Priſoner dies , yet Action lies 


againſt the Gaoler | 34% 
Fre perluit pleaded, and how 342 
What is good Evidence of Freſh perſuit or not 
353 

Franchiſe: Vid. Bayliff. vide Retorn 0 
Action on the Caſe lies againſt a Sheriff for en- 
tring a Franchiſe, or Corporation which had 

Retorna Brevium 381 
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Gaols, Priſons: To whom they belong 195 
The place where to be kept ibid. 


Sheriff of Londosx's Priſon 196 
The Sheriffs Demeanor towards Priſoners 
2198 

Payment of a Debt of one in Execution to a 
Gaoler, if Good 20I 
Priſoner not to be delivered till he pay his due 
Fees ibid. 
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Habeas Corpus Furat. 167 
Hebeas Corpus, the ſeveral forts and their Re- 
torns I69 


 Whoto pay the charge of Habeas Corpus 172 . 
Forms of the Retorns of Habeas Corpus 174 
Habere fac. Poſſeſſion, vid. Poſfeflion 


Uſticies; the Nature of it, and the Retorn 50 
Jurors of ewo ſorts | | 175 | 
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Who areexempt from Juries I77 
And how they ſhall be diſcharged 178 
Their remedy for being Impannelled ibid. 
Of levying Ifſues, and when 180 
Superſedeas reſtrains a Sheriff from Retorning a 

Rs 152 
What Eftate Jurors muſt have 183 
TFeofails 161 


Where Treſpaſs and Falſe Imprifonment lies 
againſt the Sheriff, or what acts of the Sheriffs, 
Bayliffs, &c. ſhall amount to a falſe Impriſon- 

- ment 360,361 

Inquiſition on Elegit, wid.Elegit. 

Information againit the Sheriff for Eſcape 3 4.3 
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He Sheriffs Office about Execution for the 
King's Debt 259 
The King cannot Licenſe a Priſoner to go at 
Large 
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Statute of Limitations pleaded in Eſcape 345 

—pleaded to Aion on the Caſe,for not bringing 
Mony into Court levied by Fi. fac. 

London : Cuſtoms as to Officers, Courts 409 
Sheriffs of Londen,their Courts their Priſon 
How to lay the Cuſtom of the Sheriffs Court in 


Pleading 410 
Difference of the Entries in the Mayors Court and 
Sheriffs Court 411 
Of Entring Actions in the Compter 4.12 
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Plaintiff before Liberate 
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Where Notice ought to be ſpecially alledg- 
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Notice whoſe Goods they are in Execution 111 
Notice of Executions to the New Sheriff 21 


He Form of the Sheriffs Oath Is 
Before whom,and how to be taken i#b1:d. 
Under.ſheriff and Bayliffs Oath 30,31 
One may be Officer and Judge diverſis reſpeFibus 


0 
Outlawry pleaded in Bar to Audite Querels 
P 
Arliament : The Sheriffs Office as to EleRing 


Knights and Burgeſles of Parliament 406 
't he Form of the Indenture for Knights and 


Burgeſlles ibid. 
The Form of the Sheriffs Retorn of the Writ, 

for Ele&ting Parliament Men ib. 
Partition: The Sherifis demeanor in a Writ of 

Partition 390 
Pleadings : Pleading to Audita Querela 342 .| 


Pleading on the Stat. 2 3H. 6.c. 10.by the Priſoner, 
or by the Sheriff : 105 

Pleadings by Baylifts of Franchiſes 

Juſtification by Proceſs out of ay Inferior Coure 
of Record,how to be pleaded, wid.ſupr. 

The Form of Pleading th2 removing of one 
Sheritf,and the Ele&ion of another 23 

PleaJing by the Sheriffs Deputy 

Pleading of the Stat. of Limitations in Eſcape 

Fleading by the Sheriffs Bayliffs, Gaolers, and 
how Juſtification muſt be in Aion of Treſpaſs 
or Falſe Impriſonment,by Proceſs, Warrant, &c, 
and how to be pleaded as to the time of taking 
out the Writ,place Traverſe 361,362,363 

 Juſtifcation by Execution,how to be pleaded 370 

Pleading in Trover on Fi.fac. and how ibid, 

Pleading to Treſpaſs , by taking Goods by _ 
very 363 

Pleadings in Eſcape, vid. Eſcape. 
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Pleading the Juriſdition of the Court, and how, 
vid. ſupra. 

Pleadinggin Replevin (vide Replevin) 59 

Pledges, vid. Replewin. 

Poſſe Comitatus, ſpar ſims. 

Polſeflion : In Habere fac* poſſeſſion? the Sheriff is 
to make Execution of the right thing at his 
peril 236 

Treſpaſs againſt the Sheriff for wrong Executing 
polſeflion 237 

Attion on the Caſe 2gainſt the Sheriff, for deliverin 
more Acres than are in the Wric bid 

Where poſlefſion of ſome in the name of all, is 
good, or not ibid. 

Riotous poſſeſſion delivered by che Under-ſherif, 
how to be enquired of 238 

For Oufer after poſleflion delivered , what Re- 


medy 239 
Where the Plaintiff ſhall have a new Hahere fac' 
pofſeſſion 240 
Of che Retorn of Habere far poſſe. and the 
Form 241 
Proceſs: Original Proceſs in real and perſonal Aci- 
ons,and the Forms of the Recorns 76 
Of Mean Proceſs 7 
Priviledge from Arreſts,vide Arrefts, 
Priſons, wide Gaol:. 
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The manner of Replevying 60 

Retorno Habendo GL 

Recorns,in Replevin 61,62,63 
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Gaper deliverance 64 
Two forts of Pledges in Replevin ibid. 
The Form of a Precept in Replevin 67 
The Form of the Bond for Security, \ 68 
Reſcous: Where and in what Caſes Aion lies 
againſt the Sheritf for a Reſcous, or not 277 
Where the Sheriff makes himſelf chargable by 
his Retorn of Reſcous 226 
Aion on the Caſe lies againſt the party that Ref- 
- _ couſed, and againſt the Sheriff 274 
Remedy againſt the Reſcouſer by Indi&ment,and 
how to be laid 278 
Of Retorns of Reſcoxs,what are good, or not 280 
Reſcue from the Bayliff of a Liberty, how to be 
Recorned 287 
Of laying the Action and Declaration in Reſc.288 
Difference between AFions on the Caſe, and Re- 
torns and Inditments of Reſcous * 151 
Diverſity between pleading Reſcous en Det on 
Eſcape, and Attion on the Caſe in Elcaps 290 


Pleadins in Reſcous 292 
Venue in Reſccus 293 
Where a man may reſcue himſelf, and where noc 
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New Execution upon a Reſcous 
Verdict on Reſcors before the Day laid, or after, 
good, if before the Suit commenced 293 
Reicue pleaded by the Bayliff of a Liberty $5o 
Retorns of Writs: When may be made _ 124 
General Rules of Retorns L125 
Languidus in Priſona 129 
What muſt come in by way. of Retorn, and age 
by way of Surmize  thawl. 
What Writs muſt be Retorned, and what need 


not 129 
What ſhall be a good Retorn or not, in reſpect 
of the perſon Retorning I31 
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- in thetime of the old Sheriff 121 
What Retorn ſhall be good in reſpe& of the 
Form, or not 135' 


Retorn void for uncertainty or repugnancy 137 
What ſhall excuſe the Sheriff for not Retorning 
Writs 140 
What ſhall be a good Retorn againſt the Admir- 


tance of the party I29 
How Retocrns muſt be made if Swper/edeas comes 
to the Sheriff I41 
Retorng from Inferiour Courts 140 
Amendment of Sheriffs Retorns 141 


What Action, Proceſs or Appearance fhall-be 
good before the Retorti of che Wric I4L 
Penaky of the Sheriff by the Court , for not 
Retorning 143 
Adions brought for a Falſe Retorn 144,145 
Againſt the Bayliff of a Franchiſe, for a F all 
etorn 
The Sheriffs Duty, as to the Retorns of pate 
of Franchiſes © ibid. 
The Sherifls ſubmiſſion to a Fine, no Concluſion 
to the parties to bring a Falſe Retorn 149 
Aion on the Caſe, and not Debt, for a Falle Re- 
corn 159 
Where the Aion to be brought , and how, to 
Declare ibid. 
Action againſt the old Sheriff for a Fal/e Ret? 152 
Action againlt the Sheriff, for not Retorning the 
Writ I54 
If it may be againſt the Bayliff-Errant ibid. 
The Sheriff not to file the Retorn , depending 


the Aion on the Caſe againſt him 156 
Of Laying the Action, and D<cla-ation tor not 
Retorning ibid. 
Where a man may Traverle or Aver againſt the 
Sheriffs Retorn, or not 157 
ARetorn not atnendable after it is filed _ #5. 
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Of the Retorn of Cepi corpus & parat* babeowhen 
the party is bailed,and the reaſonof it 145 

Vide more of Retorns under their proper Titles, as 
Secrre facias ec. 

Reſtitution : Of Goods taken in Execution re- 
ſtored in /pecie 2.2.4. 

Of Reſticucion of Lands or Goods ſeiſed by the 
Sheriff after Judgment Reverſed 228 

——and the Form of the Retorn in ſuch caſe 6. 

On ſale of a Term , where the Term ſhall be 


reſtored, or not 228 
: "TS. 
Cire facias : For the Sheriff, upon a Retorn of 
a Nibil of the Pledges 89 
Scire fac', and Retorn againſt the Bail 93 


Scire fac' de bonzs propriis , not to be awarded on 
ſurmize of the party , but on the Retorn of 
the Sheriff upon a Deveſtavit 192 

Scire fac tothe Sheriff of London or Middleſex,on 
a Recognizance for Bail 

Scire fac? againſt the old Sheriff, to pay the 


Money levied in Execution 220 

Of Retorns of Scire far* what are good or w 
: 26 

Sheriffs: In Ancient times how Eligible, and how 

at this day 3 
His power and priviledge 
Favoured in the Execution of his Office 6 
His Office not a>portionable ibid. 
Not puniſhable for executing Erroneous Proceſs 7 
Fine for Nonafliſtance of the Sherilf 8 


His power to break open Houſes, vid. Execution 9 
In what caſes his Officers are exculed from do- 


ing wrong ibid. 
In what things his Power is reſtrained 10 - 
Not to be cholen a Parliament man tbid. 
Not to ſerve above one year ibid, 
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Of his Execution of Felons 12 
What he muſt do at the entrance into his Office 13 
Vide Oach 14 
The Cities and Towns of Erg/and which have 
Sheriffs, and how many lg 
How the Sheriff; Office may be determined before 
his year is out 27 
In what Caſes the High ſheriff muſt execute the 
Office in perſon 30 
Sheriff not to diſpute the Juriſdition of the 
Court | 
Of the Sheriffs of London and Middleſex,wv. London, 
Sheriffs Office about the Seflions of the Peace 


; 405 
Seiſin of Rent or Common, how to be delivered 
in Execution 235 


Superſedeas : What amounts to a Superſedear 2.41 
Where a Writ of Error is a Superſedeas or nor, 
and when ; ibid. 
Of Execution by the Sheriff after a Super/ed. 24.3 
Wherea Superſedeas (hall {tay the ſale of Goods, 
or not ' 
Statute-Merchant,&c. The Writ of Execution on 
a Statwute-Merchant and a Statute-Staple , and 


the difference _ 260 
The manner of Execution on a Stetute- Merchant, 
Staple, or Recogniz.ance ibid. 


Ditference between the proceedings on a Sta- 
tute- Staple and Statute- Merchant 263, 264 
Form of the Retorn on a Recogy” or Stat. 1614, 
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Trials : By che Sheriffs Certificate, or by the Re- 


cord 42 
Trial ſhall be where the Cauſe of Aion arifeth &F 
' 309 
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\ F Enditioni exponas (v.Fieri fac & Superſed.)22 3 
| Sheriffs demeanor in a Writ of De Vemtre 
Inſpiciend, | 384 
Sheriffs demeanor in a V; Laica removends 20G 
Vemre fac. and what Retorn thereof ſhall be goc 
or not 392 
Amendment of Venire , 165 ' 
Under-ſheriff : His Nature, Antiquity, Office 28 
What Bonds, Covenants, &c. are good between 
the- High-ſheriff and Under-ſheriff, or not , and 
the Pleadings 33 
What At the Under-ſheriff, Bayliff,Gaoler, and the 
High-ſheriff are anſwerable for,and the Rule of 
Reſpondeat Superior w 35,36" 


It hernam 62,65 

\'Y Y Warrant: What Arreſt ſhall be juſtifed 
by force of a VVarrant, 86 
VVhere the Bayliff muſt ſhew his VVarrant,and 


when 87 
Writ of Enquiry of Damages: By whom to be 
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